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The Future of The Interstate Commerce 
Commission and Its Examiners? 


By Warren H. WaGNER 


Many years ago, on the first day the writer attended law school, 
the first professor who spoke to the new class cautioned against entering 
Government employ. To use that professor’s own words, he said that 
oer the door of each Government department you will find the words 
of Dante ‘‘He who enters here leaves all hope behind.’’ 

Question arises whether that situation is more true today than it 
was then. It is believed to be more true in connection with the Interstate 
Commerce Commission today than it ever was. That becomes manifest 
when consideration is given to the inadequacy of appropriations; the 
lowering of morale throughout the Commission such as inevitably had to 
follow the ill-advised action of the Civil Service Commission in holding 
that one dozen experienced Examiners were not qualified to become 
Hearing Examiners (which conclusion of the Civil Service Commission 
was later reversed) ; the wholesale downgrading! of other employees in 
the Commission ; and the like. 

Not only shippers, but also carrier representatives as well, are 
alleging decadence of the Interstate Commerce Commission. 


At the last meeting of the Practitioners’ Association, Mr. Wilbur 
La Roe, Jr., said: 


‘ 


‘ ... I cannot help feeling that the Commission has been 
weakened of late and that it is less effective as an agency than it was 
in the earlier days. This is due in part to the loss of an alarming 
number of the Examiners by death, retirement or resignation and 
the Commission’s inability to fill the vacancies because of inade- 
quate Congressional appropriations; and in part to the fact that 
the Commission’s task is infinitely more difficult than it was a decade 
or two ago.”’ 


On February 5, 1947, before the Institute on the Federal Adminis- 
trative Procedure Act and the Administrative Agencies, New York 
University School of Law, in a paper entitled ‘‘Impact of the Federal 
Administrative Procedure Act on the Procedures of the Interstate Com- 
merce Commission,’’ Mr. C. A. Miller, Vice President and General 
Counsel of the American Short Line Railroad Association said: 


1 In this connection note the following “whereas” in a resolution passed by the 
Executive Committee of the Association at its recent Chicago meeting (November, 
1951, issue of the Journal, p. 170): 

_“The Civil Service Commission proposes, upon expiration of a limited pre- 
scribed period, and as a result of a post audit recently conducted, to downgrade 
the positions of several veteran Interstate Commerce Commission employees, 
to reclassify others in such a way as to lessen their professional prestige, and to 
freeze the promotion possibilities of numerous others by unrealistic appraisals 
of certain key positions.” 
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“é 


. .. While the Interstate Commerce Commission still stand; 
pre-eminent as an administrative agency, and one’s esteem for it 
increases when it is compared with many another such agency, it has 
not grown in stature during the last decade.”’ 


Jerry Klutz, under the title ‘‘The Federal Diary,’’ writes a daily 
column in the Washington Post of matters of interest to the Government 
employee. In the November 26, 1951, issue he said in connection with 
the Interstate Commerce Commission : 


‘‘TInterstate Commerce is one Federal agency that has taken one 
budget beating after another. It had 2649 employes in 1940. Today 
it has 1900 despite the fact that it has far more responsibilities than 
it had in 1940.... 

‘*Employe morale throughout the agency is admittedly lov. 
Able people with many years of service have had to be laid off; 
transfers to other agencies are on the increase, and employes are 
few and far between. 

*¢ . . . —the record shows that the agency has been steadily 


losing ground and that little will be left of the agency if the trend 
continues. ’’ 


Unless something substantial is done, and done soon, to reverse 
present trends, ominous consequences portend, not only for the transpor- 


tation industry, but for industry in general. 

The Commission has played and still plays a vital role in the 
country’s welfare. 

Decisions of the Commission often determine the very existence of 
an industry—its birth, continued life, or even death. 

The late Chief Justice Hughes on two separate occasions stated : 


‘*T suppose no agency of the government has more complicated 
problems than those which confront the Interstate Commerce Com- 
mission, and no intelligent student can fail to realize that the success 
of this endeavor, in a sphere of the highest importance, is to a very 
great extent the measure of our capacity for self-government.’” 

‘* Administrative agencies ‘informed by experience’ and which 
have shown their capacity for dealing expertly with intricate prob- 
lems, as for instance, in the case of the Interstate Commerce Com- 
mission, have won a very high degree of public respect.’”® 


The Commission, often referred to as the first of the administrative 
agencies, was established 64 years ago. Through the years it has gained, 
as indicated by Chief Justice Hughes, a high degree of public respect. 
That very respect years ago helped to attract to its service ambitious 
and capable young men who, proud of the Commission’s record, and 
jealous of its reputation, have made a life career of Commission service. 


2 Address before the first annual convention of the Association of Interstate 
Commerce Commission Practitioners. ; 
8 Address before the American Law Institute on May 12, 1938. 
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Indeed, the proportion of those employes who have spent their entire 
adult lives in the service of the Commission is remarkably high. Before 
lng many of those careers must close, by retirement or death. The 
imminent separation of a very substantial portion of the key personnel 
of the Bureau of Formal Cases gives immediate grave concern. 

All this becomes more and more significant when consideration is 
given to the fact that, as a result of the Administrative Procedure Act, 
the function of the Hearing Examiner is more important than it was 
prior thereto. 

The decision of the Supreme Court in the Riss case* makes it neces- 
sary that more types of cases heard by Examiners of the Interstate Com- 
merce Commission must be heard by Hearing Examiners qualified under 
the Administrative Procedure Act. 

Then we have the decision of the Supreme Court in the Universal 
Camera case® wherein the Supreme Court at length described the-greater 
importance of the report of the Examiner in administrative proceedings. 

Not only as indicative of lack of morale, but also as to dissatisfaction 
as to the methods of application of the provisions of the Administrative 
Procedure Act relative to Hearing Examiners, reference may be made 
to the proceedings instituted in the United States District Court for the 
District of Columbia, regarding alleged misapplication of requirements 
as to appointment of Hearing Examiners set forth in the Journal for 
November, 1951, beginning at page 173. 

It is clearly apparent that the litigation on the subject will not stop 
there. Unquestionably there will be additional suits instituted covering 
additional phases of the same subject. 

Many of the Examiners came from the staff of the Commission after 
lengthy employ in branches which fitted one with the requisite prelimi- 
nary qualifications for examinership. Present Civil Service Commission 
requirements seem to give little or no benefit to experience of that sort. 

In this connection, note the resolution passed by the Association at 
its last meeting, as follows: 


‘*BE IT RESOLVED: That the said Association urge upon the 
Civil Service Commission, so far as the Interstate Commerce Com- 
mission is concerned: approval of an alternative method of satisfy- 
ing the training and experience requirements for hearing examiners, 
namely, through a program of (1) assigning trainees to experienced 
examiners to assist in the preparation of recommended and proposed 
reports; (2) giving them instructions by lectures covering the pro- 
visions of the Interstate Commerce Act, the precedents established 
by the Commission and the Courts thereunder, methods of conduct- 
ing hearings, and related matters; and (3) permitting them as they 
progress, to sit with and act as advisers to the joint boards established 
under the Interstate Commerce Act, to sit with hearing examiners 


* Riss & Co., Inc. v. United States, mem., 341 U. S. 907, citing Wong Yang Sung 
v. McGrath, 339 U. S. 33. 


5 Universal Camera Corp. v. National L. R. Bd., 340 U. S. 474. 
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and assist them in the drafting of their recommended and proposed 
reports, and to prepare drafts of final reports for the consideration 
of the Commission and Divisions of the Commission; and substi. 
tution of the foregoing intensive training as a permissive alternate 
to the minimum experience required in said circular.’’ (November, 
1951, issue of the Journal, p. 170) 


An impartial political science scholar, in his monumental work on 
the Interstate Commerce Commission® has said: 


‘‘The Bureau of Formal Cases, through a staff of examiner 
acting along lines similar to those pursued by masters in chancery, 
deals with the adjudication of rate cases arising upon formal con. 
plaints * * * or as a result of investigations instituted on the Con. 
mission’s own motion * * * This Bureau constitutes the Commission’: 
most direct and most significant admimistratwe aid in the regulation 
of rates and charges.’? (Emphasis supplied. ) 


In the staff report on the Interstate Commerce Commission prepared 
for the Hoover committee it was pointedly stated :* 


‘*But the staff of the Commission is the key to its success and as 


weakness appears it cannot help but be reflected in the final prod- 
uct.”’ 


The diminution in the numerical strength of Examiners in the 
Bureau is shown by the number on the staff as of July 1 in the years 
indicated : 


Year No. of Examiners 
1930 
1935 
1940 
1945 
1950 
1951 


(* Includes those on military leave). 


To reflect the current situation the last figure of ‘‘73’’ should further 
be reduced by two. The net of 71 is an all-time low since 1930; in fact, 
it is less than half of the 1930 strength! 

As indicative of what the future may hold as to imminency of separs- 
tion, below are shown the causes of, and actual ages at time of separation 


of, the veteran® Examiners who, since January 1, 1945 have been sepa § 
rated : 


6“The Interstate Commerce Commission,” Volume IV, pages 73-74. by Isaiah 
Leo Sharfman, Professor of Economics, University of Michigan. 

7 “Staff Report on Interstate Commerce Commission” Part II, page 50, dated 
August 15, 1948, prepared by Columbia University Transportation Professor Ernest 
W. Williams for the (Hoover) Committee on Independent Regulatory Commissions. 

8 The separation figures do not include any of the 33 new Examiners appointed 
since January 1, 1945, 10 of whom, or approximately one-third, subsequently left the 
Bureau. Of the 23 remaining, three are currently on extended military duty. 
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Upon 
Death lil Health Voluntary Reaching 70 
53 49 57 Armes 
59 57 60 —3 Butler 
61 63 61 Cheseldine 
62 65 62 Way 
69 67 Weems 


Average Separation Ages 
Death 61 
Health 60 
Voluntary 64 
All causes 63 


Of the present staff of 71 Examiners, the attained ages as of the end 
of 1951 are: 


Age Number Age Number 
69 54 
68 53 
67 51 
66 50 
65 48 
64 47 
63 44 
62 41 
61 38 
60 37 
59 35 
58 34 
57 33 
56 30 
55 29 

27 


PNHONWROWNANNH Ore 
bo DD HS Do DDH et oe eS DD ee DS Fe CO 


urther Capitulation 


n fact, 60 and over 28 

55-59 15 
epara- Under 55 28 
ration 


| Sepa: & Total 71 


An Examiner may retire voluntarily at 60 without annuity loss, and 
Isaiah at 55 at a stated annuity deduction. Therefore, more than half are 
. eligible for retirement. It will be noted that a substantial number—14 
’ Ernest —have availed themselves of voluntary retirement, and that, for the 
issions. [| PeTiod indicated, only 5 awaited the compulsory retirement age of 70. 
pointed ring the same period 5 died and 5 retired because of health. Bearing 
eft the I the foregoing facts in mind, as related to the ages of present personnel, 
it readily will be seen that during the next few years there will be very 
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substantial separations in this Bureau. Indeed, within a relatively fey § native 
years it is inevitable that a majority of the present personnel, among § There 
them a large proportion of the experienced Hearing Examiners, wil] § ing 2 
no longer be on the rolls. With their departure will go a large reservoir § thereb 
of accumulated experience. to avo 

One critical aspect of this prospective high separation rate is the § That i 
further fact that each of the Commissioners draws upon the Bureau of § of the 
Formal Cases for his personal advisers, it having for many years been the § older} 
practice for Bureau Examiners to be assigned to the offices of Commis. § over ¢ 
sioners. Those Examiners play a highly important role in the decisional § helpiz 
process. At this very moment there is a critical shortage of trained Ex. § if this 
aminers to fill these highly important positions, and this shortage already § able, : 
is reflecting itself in decision delay. 

And what does this mean for the future? As already indicated, the § cours 
prospect is, through operation of the age factor alone, that the Bureau § stage 
will undergo very substantial personnel losses within the next few years, see th 
and with little or no chance of a genuine replacement program. Mean- as the 
while, there is no likelihood that the workload will decrease. (It actually I 
has been steadily increasing since the close of the war.) Thus, with § ings! 
constantly diminishing personnel, the remaining Examiners, no matter § attac 
what concentrated efforts they might put forth, will be confronted with way 
an ever increasing and virtually hopeless workload. There are 43 Ex- goal 
aminers aged 55 and over. Even if they should be fortunate enough in ment 
the years immediately ahead to be spared actual illness, there comes a 
point, with all human beings, when productive capacity slows down, and dang 
when indulging in high-pressure work for a prolonged period just can’t Hum 
be done; or, if done, invites a breakdown. In such a situation of pros- B Fede 
pective prolonged high pressure, those Examiners who otherwise did not that 


dutis 


plan to retire until a later age, but who are eligible to retire, naturally re 
or t 


will. 

And that is but part of the vicious circle. With each retirement, 
whatever the cause, the situation would worsen for those remaining. 
And what would be some of the other effects as the staff constantly 
dwindled? Cases would receive lesser and lesser attention. Itineraries 
would have to be longer and longer. Decision quality would drop. There 
would be inadequate opportunity, with the ever increasing pressure, for 
that calm and continuous appraisal of current decisions to see whether 
they fit into a well thought-out execution of the national transportation 
policy, the need for which calm and continuous appraisal is so well 
developed by Professor Williams in ‘‘The Interstate Commerce Com- 
mission and The Regulation of Intercarrier Competition,’’ 63 Harvard 
Law Review 1349. Instead, it would be a rush from one half-completed 
task to another, with mounting delays and the parties justifiably clamour- 
ing for decision. Valid ground for criticizing delay exists today, but the 
future delays will be much greater in comparison; that is, unless 
something is done to correct the basic situation. 

An organization like the Interstate Commerce Commission, if per- 
mitted to deteriorate through continued loss of experienced personnel, 
cannot be recreated at will. New Examiners, no matter how gifted in 
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native ability, cannot be trained overnight, nor in days, nor weeks. 
There is no substitute for experience. The elders pass that on, includ- 
ing a thorough schooling in the Commission’s tradition of fair play, 
thereby placing youth in the doubly advantageous position of being able 
to avoid natural mistakes, and to build upon known firm foundations. 
That is all a gradual absorption process in which the friendly guidance 
of the older and experienced Examiners is well-nigh indispensable. Many 
older men, despite the severe losses of recent years are still on duty, and 
over and over again have demonstrated their sympathetic interest in 
helping the younger men with their problems. It is little Jess than tragic 
if this rich reservoir of accumulated experience is not fully made avail- 
able, and soon, to assist in the training of the Examiners of tomorrow.® 

The prospective progressive deterioration, when it has run its 
course, inevitably would lead to anguished cries for change. Thus, the 
stage would all be set for the ‘‘planners’’—that minority who want to 
see the Interstate Commerce Commission absorbed in a department such 
as the Department of Commerce. 

Because of the delays and other evils attendant upon the deteriora- 
ing situation, the Commission eventually could be expected to be under 
attack from all directions. Thus, the planners, assisted in a negative 
way by the distraught shipping public, probably could accomplish their 
goal. . . transfer of the Interstate Commerce Commission to a depart- 
ment, probably the Department of Commerce. 

Thus abruptly would end the independence of the Commission. The 
danger of loss of independence was recognized by the Supreme Court in 
Humphrey’s Executor v. United States, 295 U. S. 602, wherein the 
Federal Trade Commission was under consideration. The Court likened 
that Commission to the Interstate Commerce Commission, and said: ‘‘Its 
duties are performed without executive leave and, in the contemplation 
of the statute, must be free from executive control.’’ 

It is here that some cold hard facts should be made clear: (1) That 
the Interstate Commerce Commission has substantially less personnel 
now than it had before the war; (2) that its budget estimates always 
have been strictly honest, and, if anything, too conservative; and (3) 
that it is gravely important to the future welfare of the country that 
there be maintained in full force and vigor a tribunal capable of solving 
the intricate and complicated problems, as referred to by Chief Justice 
Hughes, and doing it without fear or favor so as to continue to merit 


= _ degree of public respect to which the Chief Justice also re- 
erred. 


_ 


® For years it has been the experienced old timers who have been the instructors 
of the newcomers. At the time the writer resigned from the Commission, he was con- 
ducting a course on how to write reports of the Commission, to a number of Ex- 
aminers who had been added to the force during the previous year. But the greater 
the workload, the less time and even inclination exists for those best qualified to do 
So to tutor, and also the newcomers to be tutored. 





Judicial Conference Adopts Report on Procedure 
In Anti-Trust and Other Protracted Cases 


The Administrative Office of the United States Courts on November 
23, released a report adopted by the Judicial Conference of the United 
States entitled ‘‘Procedure in Anti-Trust and Other Protracted Cases,” 
containing an analysis of the problems relating to trial procedure in anti- 
trust and other extended actions. The report also contains recommenda. 
tions of the Judicial Conference by which the procedural problems in. 
volved in cases in which voluminous evidence, lengthy records, and com. 
plex issues are generally encountered. 

As illustrative of the type of cases in which the problem has arisen, 
the report cites such cases as the A & P case (67 F. Supp. 626) involving 
7,000 exhibits and 45,000 pages of testimony ; the United Shoe Machinery 
ease (Civil No. 7198, Mass.) in which the Government offered 4,600 
exhibits at one time; and Ferguson v. Ford & Dearborn (Civil No. 44 
482, S.D.N.Y.) which contains 27,000 exhibits and 70,000 pages of record. 

The cases in which problems of voluminous exhibits and lengthy 
records tend to be typical generally involve anti-trust and patent litiga- 
tion, and the problem is stated by the committee as primarily being one 
of organization of material prior to trial and in connection with its pres- 
entation to the court. The report directs itself to methods by which 
the issues may be particularized and by which the volume of documentary 
and other evidence may be reduced. The report points out the inade- 
quacy of the usual complaint and answer, or request for bill of particu- 
lars, and indicates that the best solution to the problem is through the 
medium of pre-trial conferences between the judge and opposing counsel, 
in which the judge is to exert a firm position in requiring the litigants, 
within the scope of fair adjudication, to attempt to arrive at an early 
definition of the issues involved in the case. In this connection, the pre- 
trial arrangements should include, wherever possible, oral or written 
pre-trial opening statements, the exchange of exhibits before trial, the 
authentication and marking for identification of all proposed exhibits 
and the stipulation of undisputed facts or conclusions. The report also 
recommends the advance exchange of prepared testimony, a pre-trial 
conference of expert witnesses in order to avoid duplication of testimony 
as to which there is no dispute, and the preparation of a plan of trial. 

This plan of trial is to promote efficiency and to eliminate unneces- 
sary delay, volume and expense. Such a plan of trial would include @ 
time schedule covering the day-to-day arrangements as to the hour of 
convening, mid-day recessing, and daily adjournment. Such a plan 
would also require, wherever possible, the identification of the interests § 
of the several parties in the litigation. Such a plan would also cover 
such procedural details as to the arrangements for copies of the transcript 
of proceedings, participation of counsel in the examination of witnesses, 
order of procedure, the manner and extent of making objections and the 
details of the manner in which cross-examination would be conducted 
by counsel. 


—278— 
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The report summarizes the purposes of the proposed pre-trial confer- 
ences as being to insure that all participants in the forthcoming trial 
wderstand the issues to be tried; to insure that counsel for all parties 
are thoroughly prepared for the trial according to the requirements of 
the trial judge as to an efficient and economical presentation of evidence 
and argument; to insure that each party is as well informed as cir- 
cumstances permit concerning what his adversary will proffer ; to insure, 
so far as practicable, that unnecessary material will not be proffered, and 
if proffered not admitted, in the course of the trial; to insure that all 
admissible documentary material is physically prepared and arranged 
for orderly presentation; and to insure that every practicable step is 
taken so that findings can be derived from the proof presented and con- 
dusions drawn from the findings, as expeditiously as the inherent sub- 
stantive nature of the case permits. 

One of the suggestions made is that in anti-trust litigation, the period 
of inquiry be limited to a period of time shorter than that often covered 
in some anti-trust cases, wherein operations of the defendants for periods 
as far back as 50 years were introduced in evidence. Such a limitation 
was recently imposed by Judge Medina in the Investment Bankers case, 
wherein the judge restricted the evidence as to acts of the defendants 
to the years subsequent to 1935. In this connection, the report states, 
“the trial judge is fully justified in limiting proof of action alleged to 
have been pursuant to an established conspiracy to a period of time 
reasonably relevant to present possibilities of effective judgment.’’ 

As a proposed solution to the problem of bulky direct evidence, the 
report suggests the judge should at conference prior to the trial announce 
that he will not admit to the record unassorted, unexpurgated, or un- 
identified documentary material ; require a pre-trial exchange of exhibits 
among counsel ; require extracts of books or publications to be prepared 
where only the material contained in the extract is to be submitted in 
evidence; require that documentary exhibits be grouped according to 
the issues to which they pertain ; and require that opposing counsel confer 
i an attempt to delete irrelevant material from proposed exhibits. 

At the trial, the judge is urged to require parties offering voluminous 
exhibits to show that they are competent, relevant and material. In 
this connection, the judge should be firm in applying the rule of materi- 
ality to the admission of proposed bulky exhibits. 

In connection with the problems raised by the introduction of evi- 
dence dealing with complicated scientific or other specialized or technical 
facts, usually brought out by means of expert testimony, the conference 
suggests the appointment of a panel of experts in the field involved to 
} Sit as special masters to hold hearings, receive evidence, and submit a 

Written report, including basic findings and a conclusion upon the issue 
Presented. 

__ While the problem of voluminous records and bulky documentary 
evidence is not one which arises frequently, it is an increasing problem 
in the anti-trust and patent fields where such problems usually arise. 
In the past, while much of the problem is inherent in the type of litiga- 
tion itself, the problem has been aggravated by the refusal of the parties, 
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or their inability through lack of forceful leadership from the court, to do 
much toward simplifying the issues and reducing the volume of docu. 
mentary evidence and testimony. The recommendations of the Judicial 
Conference, if applied earnestly and conscientiously by both court and 
counsel, will do much to minimize the problems encountered in this 
type of litigation, with ultimate savings in time and expense to the 
judicial system and parties litigant. 





EX PARTE 175 SET FOR HEARING AT WASHINGTON, D. C. 


On December 7th the I. C. C. announced that the hearing in Ex 
Parte 175 (Sub No. 1) has been set for hearing before Division 2 at 
9:30 A. M., January 14, 1952 at Washington, D. C. 

‘*Upon the further hearing all stipulations made, and the evidence 
already received will be considered as continuing and a part of the record, 
and need not be reintroduced or duplicated. For the orderly and con- 
venient conduct of the proceeding, attention is directed to the special 
instructions and rules of procedure adopted on April 13, 1951, which 
continue in force, except for necessary modifications in dates, as indi- 
cated herein, are to be observed. 

It is contemplated that verified statements of evidence in chief on 
behalf of the petitioners and parties in support of the petitioners will be 
filed and interchanged on or before December 20, 1951. Persons desir- 
ing copies of such statements in advance of the hearing should give notice 
promptly to E. H. Burgess, Baltimore & Ohio Building, Baltimore 1, 
Maryland. 

Persons who desire to be heard will facilitate the necessary arrange- 
ments by sending notice of their intention by letter or telegram to the 
Commission at Washington, so as to reach the Commission on or before 
January 7, 1952, which shall state the number of witnesses, the approxi- 
mate amount of time considered necessary for the production of direct 
evidence, and the subject matter of the evidence. 

The provisions for the interchange of prepared statements and veri- 
fied statements contained in the special rules of procedure heretofore 
adopted on April 13, 1951, remain in force and should be observed.” 





Some Comments on Tobacco—North Carolina 
Points to Southern Points (Rail) 


(I&@S No. 5856, embracing No. M-3533, decided April 25, 1951) 
By JoHN ALDEN BLIss 
East Greenbush, N. Y. 


The report of Division 2,1 which may not be in and of itself important 
enough to be printed,?* seems to me to carry wide and unfortunate impli- 
cations for freight rate theory. Despite some faint praise of incentive 
rates, the report will serve to discourage exploration of rate-making 
strategies,? which I hope to show might lead more surely toward ‘‘sound 
economic conditions in transportation and among the several carriers’’ 
and toward other objectives of the National Transportation Policy. These 
strategies could also lead to the introduction of scientific rate-making 
into transportation.‘ 

I am not especially interested in the particular carload commodity 
rates that were proposed by the rail carriers on manufactured tobacco 
(mostly cigarettes) from three points in North Carolina (Durham, Win- 
ston-Salem and Reidsville), at which three large manufacturers maintain 
four plants, to four points (Atlanta, Birmingham, Montgomery and 


Jacksonville) where warehouse stocks are maintained for further distri- 
bution. 


1Commissioners Aitchison, Splawn and Alldredge. Chairman Splawn noted a 
dissent, but without writing an opinion. Therefore, references to the division might 
more properly read “the majority of the division.” However, it is assumed that 
this report will automatically become the report of the Commission. 

Inferred from marks on a form letter from the Secretary’s Office respectin 
the supply of publications, May 16, 1951. * Editor’s note: Printed, 280 |. C. C. 767. 

8The account in Traffic World, May 12, 1951, for example, which will be all 
that many persons will be likely to read about this case, stresses in the headline and 
lead paragraph that incentive rates have been ordered cancelled and does not quote 
the qualification: “We agree that this method of rate-making is generally sound .. .” 

*This will not be universally accepted as a desirable objective. Many traffic 
men regard any prospect of scientific rate-making with horror. A. B. Stickney 
held that this was because they detested the concomitant mathematics like “the 
devil does holy water.” (“The Railway Problem,” 1891, p. 64). That these may 
be a majority is indicated by the tepid receptions accorded various proposals: by 
Stickney; in the Oregon Initiative Act of 1912; by J. R. Turney and associates in 
1935 (“Freight Traffic Report,” pp. 29-34, 70); by Commissioner Porter in 1939 
(232 1. C. C. 381, 393) and by C. G. Jensen in docket 28300 (pp. 102-109, 122-131 
of prepared statement). The three last mentioned are in the same direction as 
incentive rates. 

But it was the senior member of Division 2 who told the Franklin Institute in 
1939: “All these economic changes indicate the need for thorough examination of 
existing theories. Rate-makers and rate-users still plot supply and demand curves 
according to value of service and cost factors, and “y= for petty advantages with 
a View-point no broader than that of primitive man bartering for ferriage across a 
stream in a hollowed out log. . : 

Until . . . the present Tecute, rate-making had high hopes eventually to attain 
recognition as a science. But rate-making along the previously accepted lines of 
science is possible only . . . when the supplier is in a position of apparent virtual 
monopoly.” 229 Journal of the Franklin Institute 149, 161. 


—23i— 
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My contention that, regardless of the merits or demerits of these 
particular rates, incentive rates in general are a healthy development, 
worthy of better treatment than has been accorded in the report, relies 
upon their kinship with the multi-part rates under which electric power 
companies have prospered while giving better and ever better values to 
their patrons. 

While the basic differences between electric rate theory and transpor- 
tation rate theory were evident in 1892 when John Hopkinson’s paper 
**On the Cost of Electric Supply’ might have been compared with 
Chapter VI and Appendix II of Arthur Twining Hadley’s ‘‘ Railroad 
Transportation’’ (1885), differences in the results obtained by those who 
have applied the two different theories have in recent years built up to 
a spectacular contrast. 

Since 1946 freight rates have increased substantially. Sixty-six 
percent is often mentioned, but different methods of calculation produce 
different estimates. Undoubtedly, there has also been an upward trend 
in electric rates, but similar calculation difficulties affect attempts to find 
an average, such as one percent or five.* There is, however, no possi- 
bility that electric rates generally in 1951 are, or will be, above the levels 
of 1939. 

Yet, as Professors Miller and Cover? emphasize, earnings of electric 
utilities have been substantially higher than railroad earnings. In sug- 
gesting that rail rates of return have been inadequate they cite that not 
one dollar of equity capital was obtained during 1934-1948. But operat- 
ing electric utilities obtained siz hundred million dollars from sales of 
new (not including refunding) common stock during 1945-1949.8 This 
is the more remarkable because large segments of the industry have been 
undergoing financial reorganization and regrouping into integrated 
systems under the Public Utility Holding Company Act of 1935. 

The low rates and higher earnings of the power companies and the 
high rates and low earnings of the railroads present the most dramatic 
contrast in American economic life. Little explanation has been offered. 


5 Presidential Address to the Junior Engineering Society (London), Transactions, 
Vol. III, Part I, pp. 1-14; reprinted several times as in “Original Papers of John 
Hopkinson,” ed., 1901, Vol. 1, p. 254 ff.; Rate Research, Vol. 2, p. 23 ff. (October 
1912); “The development of Scientific Rates for Electricity Supply,” 1915, pe 

6 The indices on p. 29 of 1949 Statistical Bulletin of the Edison Electric Institute, 
several of which have continued to decrease, are more affected by changes in “consist 
of traffic” than by minor changes in tariff rates. Recent rate changes are summarized 
by S. W. Andrews, “Rate Trends and Problems,” £. E. J. Bulletin, July 1949, and 
E. N. Strait, “Electric Rate Forms of the Future,” Electrical World, May 22, 1950. 

7 “Rates of Return, Class | Line-Haul Railways in the United States, 1921-1948. 
University of Pittsburgh Press, 1951. 

8 1949 Statistical Bulletin of E. E. I. p. 39. Other sources such as current 
financial pages indicate that this rate is being more than maintained. However, 

do not mean to imply, here or at any point, that there are no problems in the 
electric field, that every electric customer is paying just what he should and every 
company earning what it should, merely that conditions generally are enough better 
than in transportation to excite emulation, as well as envy. 
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Differences in technological progress suggest themselves.? But separa- 
tion of the benefits of physical technology from the pricing and market- 
ing techniques whereby they are translated into economic realities and 
funds obtained for further physical improvement is a ‘‘hen-egg’’ problem, 
impossible of determination. Especially is this true with electricity 
where the same engineers made contributions and decisions in both fields. 

Regarding physical technology as paramount, and pricing methods 
and policies as of little significance is, moreover, contrary to the tenets 
of railway rate theory itself, and would be rejected by the most tra- 
ditionally minded traffic man. To be sure, the admirers of railway rate 
theory might argue that if only the power companies had adopted it— 
say in 1914 when giving greater weight to ‘‘value of service’’ was widely 
advocated?°—-we would have lower electric rates, higher company earn- 
ings, wider use of electricity, fewer isolated plants, and less public power 
activity than is actually the case today. However, this utopian pros- 
pect is not encouraged by the history of the occasions when the power 
companies experimented with, or drifted into, practices more nearly con- 
sistent with railway rate theory than with their own. 

The similarities of electric rate theory and railway rate theory are 
as remarkable as their differences and, judging from the writings of 
economists, more noticeable. Both begin with the division of total costs 
(including costs of capital) into two parts: ‘‘constant’’ or ‘‘standing,’’ 
and ‘‘variable’’ or ‘‘running.’’? Both have the objective of more 
eficient utilization of plant and of starting a spiral of growth and in- 
creasing economic usefulness: more business, lower unit costs, lower 
prices, more business... . 

Such a spiral is working for electric utilities, but not for rails. 

The principal differences between railway rate theory as described 
by Hadley (and still reflected in present practices) and the theory in- 
vented by Hopkinson (to which almost all modern electric rates con- 
form'®) concern the recovery of ‘‘constant’’ or ‘‘standing’’ costs. 


§ However, it is possible that the ey made since 1946 through dieselization 


in production of gross ton-miles in through trains has actually been greater than 
contemporary progress in production of kilowatt hours at the station switchboards. 
See N. E. Funk, “Inflation and the Utilities,” E. E. J. Bulletin, March 1948. 

10See National Electric Light Association Proceedings, 1914 Commercial Volume, 
pp. 60-111 for a debate over “value of service.” : 

_ Even J. M. Clark who goes furthest toward crediting the power companies 
with sounder rate-making stresses the similarities and devotes more pages to the 
railroads. (Chapter XXV in “Social Control of Business,” 1926). Of course, the 
better results were not as evident in 1926 as in 1951. (And electric rate practice 
did not conform as well to the theory). 

_ 121 deliberately do not define these terms. In the first place, they are relative. 
No two costs are constant over the same length of time or for the same purposes. 
The standing costs of a stand-by unit are not the same as the standing component 
of the same unit while running. In the second place, the basic differences in appli- 
— will be just as well understood if the reader uses his own ideas as to the 
etails, 

_ 18“Power” rates (commonly applicable to any use of current beyond a specified 
minimum) which are most nearly comparable to carload rates, are generally in the 
Hopkinson demand” form, but other multi-part rate forms which have advantages 
with smaller loads can be constructed to follow the general principles of Hopkinson. 
Much of electric rate literature consists of comparisons of various multi-part forms, 
it being taken for granted that any or all are superior to “straight-line” rates. 
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The rail method uses ‘‘straight-line’’ rates per unit of output—ie, 
rates in cents per 100 pounds. Any such rate, applicable to a partien. 
lar description of traffic, is theoretically made up of two parts: one to 
cover the average ‘‘variable’’ costs per 100 pounds and one to provide 
a ‘‘contribution’’ per 100 pounds towards the ‘‘constant’’ costs. This 
contribution bears no relation to the costs of capital,’® but is fixed and 
fixes the total rate, after consideration of the effect of the rate on the 
movement of traffic,’* at the point where the total contribution (con- 


tribution per 100 pounds times weight) from that segment of traffic 
will be at a maximum.'* 


The resulting rates involve discrimination which Hadley defined 
as ‘‘a difference in rates not based upon any corresponding difference 
in cost.'* To railroad critics of that day he conceded the need for regu- 
latory mitigation of other forms of discrimination, but he argued force- 
fully for freedom to exact varying contributions from the several 
commodities earried according to their ability to pay or ‘‘the value of the 
service.’’ 


Hopkinson, too, visualized rates in two parts corresponding to the 
division of costs but he proposed to publish and apply each part sepa- 
rately. One charge was in proportion to the plant capacity held in 


14n practice, of course, they are published as one “straight-line” rate. 


15“It is now pretty well understood that fixed charges do not directly affect 
rates.” “Railroad Transportation,” p. 265 


16 The difficulties of this process may be concealed by geometrical representations 
of “demand for transportation” as a curve. Actually, any carrier traffic officer who 
possessed the knowledge about Commodity X sufficient to make the forecasts con- 
templated by the theory with the required accuracy had better make his fortune 
as a trader in Commodity X. As with many other difficult decisions, playing a 
hunch may work out better than embarking on endless calculation. he scope 
allowed for guesswork and higgling has no doubt helped to make this theory 
a. But decisions, once made, tend to be frozen by regulatory processes. 

egulation has also led to concentration on the price of the commodity—the most 
— measured of many factors affecting the “value of service” under the original 
theory. 


17 This procedure fits (and apparently inspired) the supply and demand and 
meee, ricing theories of most economists since Alfred Marshall. But the new 
school of Von Neumann and Morgenstern questions the wisdom of seeking maximum 

ains per se—better the maximum gains that are consistent with minimum risks of 
oss. Since “Theory of Games and Economic Behavior” has been aptly described 
by one of its most enthusiastic admirers as i. unreadable” see first: John 
McDonald, “A Theory of Strategy,” Fortune, June 1949 and “Strategy in Poker, 
Business and War,” New York, 1950; or Oskar Morgenstern, “The Theory of 
Games,” Scientific American, May 1949 and “Demand Theory Reconsidered 
Quarterly Journal of Economics, February 1948. The last named article specifically 
challenges the notion that demand can be represented as a geometric curve or as an 
algebraic function having “elasticity” and amenable to the disciplines of the calculus. 
18 “Railroad Transportation,” . _108 and Merriam-Webster unabridged dic- 
ivi 


tionary. In the instant case, the sion appears to be ordering continuation of 
discrimination. 
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readiness to serve ;!® the other applied to the units actually used.?° Thus 
the average price per unit decreases as each customer’s load-factor 
improves which not only meets Hopkinson’s criterion that “‘the charge 
for a service rendered should bear some relation to the cost of rendering 
it’! but also offers the customer a direct and automatic”* incentive to 
improve his load-factor and accelerate the plant-utilitization spiral. 

At first glance such a multi-part rate seems to have undesirable 
complexity compared to a straight-line rate, but a rate system using 
multi-part rates is simpler.** Classification, an absolute necessity with 
straight-line rates and ‘‘value of service,’”* may be limited to a few 


broad categories related to physical differences in supply or measure- 
ment.5 ; 


19 Now termed the “demand charge” and stated in dollars and cents per kilowatt. 
Consideration of “demand” (in the electric sense) is complicated by “diversity”: 
the fact that customer maximum demands do not all come at the same time. The 
allocation of capacity costs is far from simple (See Chapter XI in L. R. Nash, 
“Public Utility Rate Structures,” 1933, and references therein) but seems well enough 
accomplished in practice when a power company can apply a single multi-part rate 
to thousands of industrial customers using electricity in different ways to make 
different products. 

20 Now termed the “energy charge” and stated in cents per kilowatt hour. 

21 Page 13 in “The Development of Scientific Rates,” and continuing: “If it is a 
matter of open competition the matter will settle itself, for no one will for long 
be able to supply some customers at a loss, and recoup himself by exorbitant profits 
Sy others. If the matter be a case more or less of monopoly, the adjustment is 
ess certain.” 

22No renegotiation nor “rate adjustment” is necessary. 

28Qne straight-line rate is simpler than one multi-part rate, but one multi-part 
rate is simpler than several hundred straight-line rates. : 

24“Railroad business could undoubtedly be carried on upon a cost basis without 
tlssification .. . But . . . if the same services have a varying value when rendered 
to different commodities, classification is absolutely necessary.” 


(W. C. Noyes, “American Railroad Rates,” 1915, p. 64). 
Compare : 
“What is classification, it may be asked, but the arrangement of the several 
articles of commerce under different heads, as pupils in a school may be arranged 
in classes for recitation, or as a farmer may send his stock for pasturage to 
different fields?” 
(I. C. C. 2nd Ann. Rep., 1888, p. 38, as cited in J. Haden Alldredge, “Rate- 
th Making for Common Carriers,” 1929, p. 114). 
with: 
“Better have several thousand customers planning means to use additional 
current, and thus diminish their kilowatt cost, than to attempt to do all of this 
planning yourself and then have to convince them of the wisdom of your ideas.” 
(Henry L. Doherty, “Equitable, Uniform and Competitive Rates,” N. E. 
& 4. : ~aatee 1900, p. 291 ff.; “The Development of Scientific Rates.” 
p. , z 


. It is not worthwhile to install demand meters in residential service where 
diversity is so great that 125 kilowatts of connected load can be served through a 
5 K.W. transformer. It is much as if rail classification were confined to dis- 
tmctions between carload and Icl and between types of cars. 

Not that more classification was not advocated nor attempted. L. H. Conklin, 
amember of the N. E. L. A. Rate Research Committee, in an article, “Rates,” 
Electrical Review, October 4, 1913, argued “class distinctions may be made arbitrarily 
by the customers’ ability to pay, as in freight rates or doctor's bills.” In Devil's 

Steam Laundry v. Otter Tail Power Co., P. U. R. 1928C 83, the North Dakota 
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The strategy of recovering costs and a fair return®® is dependent 
on the tactics of multi-part rates, since straight-line rates can reflect 
costs only to the extent that conditions at the time of application approxi. 
mate the conditions considered in setting the rates.27 Multi-part rates, 
on the other hand, are not restricted to use with a cost of service strategy. 
They may be designed to reflect any desired degree of ‘‘value of service,” 
even to ‘‘charging all that the traffic will bear.’’® 

It might be argued that the power companies are prosperous and 
efficient because they are virtual monopolies and that their theories and 
tactics cannot be used in transportation where competition is rampant. 
This argument mistakes effect for cause. Transportation rate theory 
was developed when railroads were monopolies. Electric rate theory 
was developed in the face of competition®® and its various devices origi- 
nally proved their worth as competitive weapons. 


Commission ordered a higher (and straight-line) rate for current supplied to stoves 
with convenience outlets than to stoves without. (it seems housewives could plug 
in washing machines thus giving the commercial laundry grounds for cond 
which it was not held to have against lower “cooking” rates per se). 

It is easy to imagine a Consolidated Electrical Classification like “the Encyclo 
pedia Britannica, a Chicago mail-order catalogue and a United States protective 
tariff law blended in a single volume,” and to imagine the Exceptions thereto, but 
not to imagine concurrently the present liberal use of electricity and the present 
levels of rates and earnings. 

26 The computation of capacity costs and demand charges requires setting a 
tentative rate of return and not hoping for much more or accepting much less. In 
railway rate theory, the sky is limit. Under the Theory of Games, it is better to 
try for 7 percent and be fairly sure of 6 than it is to try for absolutely everything 
you can get and run the risk of falling flat on your face. ‘ 

27 The classic arguments on the futility of “cost of service” in transportation 
seem to have been made with straight-line rates in mind. (And many of the 
schemes against which these arguments were directed would reflect costs no better 
than the present rates. A uniform ton-mile rate, for example, is really just a 
crazy way of estimating the value of the service). ‘ 

Straight-line rates are fine, and multi-part rates unnecessary, if conditions are 
static. If they are not, straight-line rates (or poorly designed multi-part rates) 
become subject to Eisenmenger’s Law of Inaccuracy of Rates: “Whatever class (or 
classes) of customers or service is affected in such a way by the inaccuracy that its 
rates and therefore its profitableness is reduced below the theoretical and intended 
amount, it will always be just that class which is increased in numbers and volume, 
and conversely just that class whose profitableness would be increased by the 
inaccuracy will—at least partly—disappear. Therefore every inaccuracy of the rate 
will of necessity reduce the profits and thus create a oT towards raising the 
prices.” (“Central Station Rates in Theory and Practice,” i921, sec. 172, p. 19%, 
also in Electrical Review, Vol. 75. H. E. Eisenmenger was assigned to rate research 
by the General Electric Co.) okep 

28 Walter M. W. Splawn testifying on public utility holding companies in 1935 
(Hearings on H. R. 5425, p. 2199) and Kenneth E. Boulding in “Economic Analysis 
(1941, pp. 539-543 in rev. ed. 1948) make this point. Both acknowledge the tactical 
superiority of multi-part prices but associate them with a strategy o monopolistic 
extortion from residential consumers of electricity. Of course, this has been t 
case, but the same pricing devices conformed more nearly to costs can be, have been, 
and are being used to sell electricity as cheaply as possible, and to meet and over- 
come the competition of other sources of energy. , ‘ 

289A number of other historical differences may help to explain why railway 
rate theory and electric rate theory developed along such different lines, but not 
why they should be different today. (1) Rail rate theory was well developed before 
regulation. Electric rate theory was developed in anticipation of regulation. ( 
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Hopkinson, as consulting engineer for primitive generating plants 
did not believe they could successfully compete ‘‘all along the line’’ with 
the straight-line rates of the well-established gas companies. They could, 
however, economically serve the high load-factor ‘‘long-hour users’’ who 
would be attracted by the two-part rate. ‘‘Hopkinson rates’’ did not 
immediately become popular,®® but a modification worked out in 1896 
by Arthur Wright*! was widely used and was credited by Samuel Insull 
in 1916 with an important share in the victory of electricity over the 
Welsbach mantle.*®? 

A more vigorous and ubiquitous competition—akin to the competi- 
tion private carriers give common carriers today—came from isolated- 
plants, usually constructed to serve a single industry or institution, but 
often selling to tenants and neighbors. Straight-line rates by central- 
stations offered ‘‘the greatest encouragement to the installation of iso- 
lated plants owing to the fact that the long-hour consumer can manu- 
facture his own current the most cheaply, and it is from this class of 
consumers that the greatest profit is demanded by this system.’’** 


But multi-part rates put this competition on an economic fitness basis. 
Islated plants could use heating or processing steam and avoid trans- 
mission expenses and losses, and it was not until after the coal shortages 
and price increases of World War I that it became apparent that the 
eentral-station advantages of fuel economy and diversity would enable 
them to handle the major share of the industrial load. The advent of 
the diesel engine, which it was predicted in 1931 ‘‘may eventually give 
to the power companies the same competition that the automobiles [and 
trucks] are now giving to the railroads,’’** made little difference. Cen- 
tral-station rate structures did not extend to the diesel the encouragement 
tocome and take the cream of the business that the railroad rate structure 
held out—and in general continues to hold out—to the trucks.*5 


Railroads started out as huge enterprises, very conscious of unused capacity. Early 
tectric enterprises were small, conscious of small eqenreee for saving and of 
the fact that capacity that might seem available for taking on business on incremental 
rates (“trailing” energy charges are incremental rates only in a safely restricted 
sense) would remain so only temporarily. (3) Competition between railroads was 
important. Similar competition between central-stations, while not entirely absent, 
Was unimportant. 

80 Introduction of multi-part rates has never been easy. They have won their - 
wy into the present nearly universal acceptance for rng electricity, gas, and 
water through economic strength and — a natural bias for straight-line rates. 
As late as 1950, C. P. Conrad (E. E. J. Bulletin, April) remarked: “Industries would 
at rather pay on a kwh basis.” It is therefore not surprising that incentive rates 

ve not been more widely accepted in transportation. 

81“Cost of Electricity Supply,” in at eee of Scientific Rates,” pp. 31-51. 

%“Public Utilities in Modern Life” p. 106. 

8 Henry L. Doherty, loc. cit. p. 59. 

4N. E. L. A. Proceedings p. 154. . 

85] do not argue from this analogy that the railroads could, by use of multi-part 
fates, take over all the business they desire including that for which trucks are 
better fitted. Although one —y reported the closing of 571 industrial generating 
ants in its territory in the last 5 years (N. Y. Times, March 30, 1951) such plants 
still — for at least 15% of electricity generated (E. E. 1. 1949 Statistical 

in p. 8). 

Moreover, ‘the power companies have lost out to the gasoline engine in two 

markets on which they once set great store: the trolley and the electric auto. The 
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Perhaps the diesel would have found a place in residential and 
rural electrification had not these become the battlegrounds between the 
investor owned companies and Public Power.** Rates for this type of 
service had tended to remain on, or drift into, straight-line form” 
Samuel Ferguson described the situation as ‘‘a vicious circle of the worst 
variety - . . Cost high because of small use—Use small because of high 
price.’ 

This circle was first broken by government power projects, notably 
Ontario-Hydro in Canada, which could subsidize the residential and 
rural consumers.*® ‘‘Unfortunately’’ said Ferguson, ‘‘no such easy 
method is open to us... There is only one path by which we can reach 
the same results . . . It consists of a rate structure which will automati- 
cally give a low price with liberal use.’’4° 

His own rate strategies were prototypal and well documented. At 
Hartford in 1921 he cancelled two straight-line rates (the lower was 
‘‘classified’’ for appliance circuits) and published one two-part rate 
which he progressively reduced and extended to other areas. His com- 
parisons of benefits both to consumers and stockholders at Hartford with 
other cities where similar policies were adopted at later dates or where 
more conventional policies of flat rate reductions persisted, come about 
as close to scientific proof by controlled experiment of the superiority 
of multi-part rates as is possible in practical business affairs. 

The most common explanation of economic difficulties in transpor- 


tation is to blame the government. There are those who seek necessary 


diesel engines with which the railroads are now equipping themselves are, in fact, 
isolated plants. The point is, rather, that the central-stations kept busy and —— 
with loads for which —_ were economically fitted and from which the 
make money and that multi-part rates are an excellent way to distinguish this kind 
of business from other business which might seem attractive. 

36 In touching on such a controversial subject, | think it advisable to name the 
two books that have influenced me most: “Electric Power and Government Policy,” 
1948, Twentieth Century Fund; and “Public Utility Papers of Samuel Ferguson,” 
1947, Hartford Electric Light Co. Neither account pretends that the companies as a 
whole were as wise and farseeing as they might have been or that they were not, on 
occasion, plain obstructionists, especially when they used political, legal and propa- 
gandic weapons. The only interest here is in how they managed to survive a more 
potent drive for government ownership than has ever been unleashed in transpor- 
tation. The Twentieth Century Fund Power Committee’s conclusion that they will 
continue to survive (pp. 747-8, written 1944) is borne out by recent events. 
Fergucon’s principal theme is the use of multi-part rates as an economic weapon. 

37 Just why is not clear. | have yet to find a statement by a utility executive 
referring to straight-line rates except disparagingly. Some blamed “political pressure. 
Statements from public power advocates that seem to favor straight-line rates 
can be found, but TVA prescribes multi-part rates for the resale of its electricity. 
The true answer is probably the delusive simplicity and plausible egalitarianism of 
straight-line prices. pe 

ut insofar as this may have somebody or others idea of “value of service’ It 

illustrates the difficulties of that concept. Considering willingness to pay, rather 

than accept substitutes, the domestic load, being mostly lighting, had high “value. 

But, as was discovered by those who were willing to experiment, domestic consump- 

tion, Ce ge sg 4 4d and profitably under lower rates, i.e. had high “elasticity. 
p. cit. p. 262. . 

39 Ferguson held that many public power rates, not originally self-supporting 
would become so with increased consumption. (pp. 259-264). 

40 Op. cit. p. 262. 
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and sufficient conditions for railroad prosperity through realignment 
of government policies, or even, agencies.*1 But if relative benignancy 
of government were a controlling factor why have not the railroads done 
better than the power companies since 1935? Surely, the Motor Carrier 
Act was more in line with railroad wishes and the atmosphere in which 
it was passed more kindly towards them, than was the case with the 
power companies and the Holding Company Act. 

Excepting the harsher provisions of the Holding Company Act, 
regulatory statutes are much the same in both fields. Either rate strategy 
seems lawful under the plain language of either set of statutes. To be 
sure, the Interstate Commerce Commission has more or less accepted 
classification according to ‘‘value of service’’ as right and proper for 
transportation,*® while the several state commissions have more or less 
accepted the theories of Hopkinson, Wright and Doherty for pricing 
electricity.** 

This was not inconsistent, since it was the duty of carriers or utili- 
ties to initiate rates and to make initial choices of rate strategies and 
forms. If these choices have been as significant as they seem, suggestions 
that Interstate Commerce Commission regulation compares unfavorably 
with state,*® or has been niggard as to rates of return,*® are not war- 
ranted. 


But if the Commission tells the railroads that, since they were follow- 


ing Hadley** in 1887, they may not stray too far from that path today, 
it goes further towards becoming their manager than it claims either 
the right or intention. 


41Charles L. Dearing and Wilfred Owen in “National Transportation Policy,” 
The Brookings Institution, 1949, for instance. 

42 Despite evidence to the contrary from several industries, the notion that high 
earnings necessarily my extortionate prices persists and has been a factor in 
utility public relations. converse notion enables the railroads to wear their low 
earnings as a badge of virtue and their public relations experts to proclaim that 
they are “more to be pitied than censured.” ones there is a point at which 
itis more healthy—if less comfortable—to endure a bit of censure. 

48 First Annual report, 1887, p. 30. 

44See reports of Public Utility Rate Committees to N. A. R. U. C. =. 1917. 

45 See 1935 Holding Company Hearings, Wendell L. Willkie (Senate p. 621) and 
Preston W. Arkwright (House p. 673). 

46 Should returns associated with rate increases be compared directly with returns 

associated with rate reductions as Miller and Cover do? See also Fairman R. Dick 
(Hearings S. Res. 50, 1950, pp. 599-609, esp. chart p. 607-A). Mr. Dick, however, 
does stress the connection between the “value of service” theory and the plight of 
the railroads. See esp. p. 603 re “ad valorem” rates. 
_ 47 The persistence of “value of service” and straight-line rates in transportation 
illustrates PM. Keynes’ observation (p. 383 in “The General Theory,” 1936): 
‘Practical men, who believe themselves to be quite exempt from any intellectual 
influences, are usually the slaves of some defunct economist.” The Hadley of 1885 
thus rules traffic men who believe that “rate-making along the previously accepted 
lines” is possible. But in fairness, it should be noted that in 1927 Hadley wrote in 
Yale Review for April: “The leading electric men in the United States have known 
ow to avoid some of the difficulties into which the railroads have fallen. They 
ave grasped the principle that the interests of a public service corporation are 
Closely identified with ~ al of the public which it serves, and they have done a 
great deal to make the public grasp it.” 
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Judging from restatements of their position in the report, the rail. 
roads are not proclaiming a brave new rate theory. The incentive rates 
in this case are more in the nature of a biological sport, put forth un- 
consciously in the lush growth of commodity rates. This does not, how. 
ever, excuse the division’s application of such a heavy dose of weedkiller 
without a more careful examination of the tender plant*® to see if it 
might not be essential to the evolution of a new and useful species. 

Instead of boldly asserting that there is an ‘‘inherent advantage” 
in carrying 50,000 pounds or more for 400 or more miles in one box-car, 
instead of two semi-trailers, which the Commission must ‘‘recognize and 
preserve,’’ the railroads have tagged their proposals as ‘‘truck-competi- 
tive’’ and ‘‘necessary to offset the inherent advantages possessed by the 
motor carriers.’’*® This is, perhaps, a possible interpretation of the 
Congressional admonition.® It is not, however, the interpretation given 
by the Supreme Court in the Mechling case." 

The division does not question the theory of offsetting inherent 
advantages (which amounts to drawing the rate structure as a curtain 
concealing them.)®* Instead, the report probes exhaustively into 70 cent 
paper curtains and other trivia of loading cars or trailers, as if the 
cost thus incurred by shippers were of more importance to the determi- 
nation of reasonable transportation rates than costs to the carriers for 
carriage itself. After finding, among other things, that the shippers 
control the size of the shipments and, if they ship by truck usually load 
two trailers, the division concludes: ‘‘There is no indication that rail 


_ 48 Tender, because it must survive a bias towards straight-line rates. The 
history of electric rates indicates that this point cannot be too strongly emphasized. 
4 


9 
50 Should “preserve” be read as “bury?” : 
51 /nterstate Commerce Commission v. Mecbling, 330 U. S. 567 (1947). In this 
case barge costs had been found to be lower than rail costs, but the statutory 
language is not restricted to this situation. If it be assumed that there are situations 
(depending, perhaps, on size of shipment and distance) in which rail costs are 
lower than truck costs, portions of this decision might be paraphrased: “Furthermore 
Congress has decided this question of equitable rates as between trucks and railroads. 
It has declared in unmistakable terms that the ‘inherent advantage’ of the lower 
cost of railroads as compared with that of trucks must be passed on to those who 
ship by rail. It is therefore not within the province of the Commission to adjust 
rates . . . to protect the traffic of trucks from rail competition. For Congress left 
the Commission no discretionary _— to approve any type of rates which would 
reduce the ‘inherent advantage’ of rail transportation in whole or in part.” And, 
of course, there might be situations in which the underlined words would be reversed, 
The Court reinforces its “cost of service” interpretation of “inherent advantage 
with citations of the legislative history. One of these (to the Conference Report 
at 86 Cong. Rec. 10172) indicates that this clause was, in part at least, a substitute 
for a strict “cost of service” rule of rate-making which had actually been adopted 
by both Houses and which might have precluded “value of service” in transportation 
even to the minor extent that would comparable with electric rate-making. | 
52 Dearing and Owen (op. cit. p. 136) say “The shipper or traveler makes his 
selection of the various methods of transportation on the basis of rates or fares. 
From a national standpoint his choice is economically sound only to the extent 
that the rates charged reflect the true costs incurred.” But they seem to be wor 
only about the distortions that might have resulted from government promotional 
activities. 
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rates lower than those maintained by the motor carriers, regardless of 
the minimum weight maintained by the latter, are necessary to keep the 
rail carriers on a competitive basis with the motor carriers.’’™ 

While rejection of rail contentions that the motor carriers had 
“inherent advantages’’ to be offset is abundantly supported by recita- 
tion of the record, the same cannot be said for the rejection of the con- 
tention that the incentive rates proposed were warranted to encourage 
heavy loading. 

Data on volume of shipment extends over a period of 22 months 
from January 1, 1949 to October 31, 1950. But for 19 of these months, 
and for at least three years previously, incentive rates in much the 
same form as the proposed rates—i.e., a ‘‘base’’ rate per 100 pounds 
applicable to the first 40,000 pounds and an incentive rate applicable 
to each additional 100 pounds loaded in the same car—were actually in 
effect.54 

Taking the grouped North Carolina points to Jacksonville, the 
“prior incentive’’ rates were 98 cents and 78 cents for 8 months until 
September 1, 1949, 108 cents and 86 cents for 11 months until July 30, 
1950; the ‘‘present straight-line’ rate is 95 cents, minimum weight 
36,000 pounds; and the ‘‘ proposed incentive’’ rates 95 cents and 76 cents, 
During this time the truck rate was 95 cents, minimum weight 21,000 
pounds. A ‘‘proposed’’ truck rate of 91 cents, minimum weight 23,000 
pounds, was under suspension, but was defended only as a counter 
measure. 

In view of the importance of incentive rates in this case and of 
the possible implications of this decision on the practice of incentive 
rates in transportation, the burial under overall averages of facts that 
night assist judgment as to their effect on loading is unfortunate. What, 
for example, was the greatest load, and what was the best load-factor ?™ 
Even the averages could have been of more value had they been synchro- 
nized with the rate history. 

There are, however, strong indications in the report that loadings 
were much lighter during August, September and October 1950 under 
the “‘present straight-line’ rates. The report refers to these loads only 


53 p. 288. Considering only the maneuvers of the particular case, this is, of 
course, an appropriate answer to a foolish question. 

54 Having become effective, apparently, without investigation. 

55 The only destination for which a complete rate history is given. 

56A tentative definition: the percentage which the net weight loaded is of the 
marked weight capacity of the car. The transportation characteristics of man 
commodities (including cigarettes) preclude 100% load-factors. In general, loa 
factors would depend not only upon the commodity, but also upon skill in stowage 
and distribution judgment. 

The average rail load-factor measured in this fashion was less in 1950 than in 
1921. According to Dr. Parmalee in Ex Parte 175, average car capacity increased 
from 42.5 tons to 52.6 tons while net tons per loaded car increased from 27.6 to 31.7. 
The 1921 load-factor, therefore, was 65% and the 1950 load-factor 60%. Meanwhil 
the electric load-factor, computed in a different fashion reflecting the electri z 
equivalent of “return empty movement,” improved from 48% in [921 to 59% in 
1949. The concurrent change in the “plant factor” taking into account all idle 
capacity was from 32% to 53%. See E. E 1. 1949 Statistical Bulletin p. 22. 
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as ‘‘in excess of 52,000 pounds.’’*? On the other hand, 57,221 pounds 
is given as the average weight of 1,429 cars moving during the 22 months 
ending with October 1950.58 The obvious arithmetical implication js 
that the average loading during the 19 months under the ‘‘ prior incen. 


for ‘‘1 
the lat 
been t 








: T 
tive’’ rates was greater than 57,221 pounds, in fact, approximately § avera: 
58,000 pounds.®® preset 

Is not a drop from 58,000 pounds to 52,000 pounds in only three § 59.00 
months remarkably great considering the circumstances and the fact J porta 
that distribution schemes are not necessarily changed overnight?!" § which 
Moreover, if present or future distribution or marketing circumstances, J to be: 

no matter how trivial, should impel further decreases in loading even to y 
around 36,000 pounds, there is nothing in the straight-line rates, which J quate 
the division orders continued, to counteract such forces, or to discourage § 4 tab 
such a development.® no co 

If the division considers the probable effect of incentive rates on § the ‘ 

loading in this case to be ‘‘nominal,’’® what sort of change would be § 52,00 
accepted as sufficient, and how would the carriers go about proving in More 
advance that it could be achieved? To be sure, the possible range in meas 
weights is less with cigarettes, than in the paint and alcoholic liquor dista 
cases cited as proper fields for incentive rate-making, but two-part rates | 
automatically provide less scope for average rate reduction if there is of th 
less scope for weight increases. Is the incentive rate form lawful only 

58 p. 283. R — 

59 The “proposed incentive” rates, but not the “prior incentive” rates were To: 
restricted to cars of not over 3,925 cubic feet, and perhaps some of the heavier loads 
were in larger cars. However, it does not rl to be physically impossible to load 
58,000 pounds, or even 61,413 pounds, even if all cigarettes, in 3,925 cubic feet. The 
report does not assume the contrary. Neither shall I. : 

60 The report indicates that the “present straight-line” rates were published, not Atla 
as an abandonment of incentive rates, but as “stand-ins” for the P gee incentive” Birn 
rates, which had been published to become effective June 10, 1950, protested, sus- Mon 

ended and withdrawn. The “present straight-line” rates which became effective Jack 
ful 30, 1950 apparently represented the greatest reductions the rails could make 

without protest. : ; 

61 The greatest time-lag was, of course, that of the Post Office only now changing 
to truck from truck-rail-truck on the sort of short hauls that many shippers con- = 
verted directly from horse-rail-horse. ; ~ 

62 There are reasons growing out of present international tensions for shippers Mor 
to retain habits of heavy loading and which give the railroads less incentive to name Jack 
and defend incentive rates. Why share savings with shippers who are going to load 
heavy anyhow, because equipment is scarce, or because they are urged or forced by 
government Yet as shippers, in their role of manufacturers, add second and third the 
shifts to fill defense orders, they will pay ‘energy’ charges only for additional ab 
electricity, and none will think this strange. : ent 

It should require no ideological discussion of the general advantages. of price jus 
incentives over government edicts to preface a suggestion that the rails might ' 
weigh carefully the advantages of short-term windfalls against those of long-term 0 
improvement in competitive position. det 


Some rail executives are uy J concerned over long-term ny ey prospects. 
See Patrick B. McGinnis, “Let’s Not Let Military Traffic Tempt Us to Forget Our 
Serious Problems,” Railway Age, January 22, 1951 and J. W. Barriger, address re- 
ported in Traffic World, May 19, 1951, p. 37. 

63 A three ton improvement in the average carload would increase the load-factor 
described in a previous footnote from 60% to 66%. 
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for ‘‘heavy’’ commodities, and not for ‘‘light’’? Is it less important that 
the latter be loaded just as heavily as they can? Or have incentive rates 
been too successful in the past and ‘‘ worked themselves out of a job’’? 

The division concludes: ‘‘In the instant proceeding, however, the 
average loading of the rail shipments of manufactured tobacco under the 
present rates from and to the points considered amounts to more than 
52,000 pounds and the record does not indicate that the expenses of trans- 
portation would be reduced through the nominal increase in loading 
which could be expected from the proposed incentive rates if they were 
to become effective.’ ’* 

The reference to expenses may be merely a comment that no ade- 
quate cost case was presented by the railroads, but the report contains 
a table®® which at first glance seems to support the idea that there are 
no cost advantages to the proposed rates. However, the table credits to 
the ‘‘present straight-line’ rates loadings substantially in excess of 
52,000 pounds that were achieved only under the ‘‘ prior incentive’’ rates. 
Moreover, and without explanation, distances from Durham are used to 
measure the proposed rates that are generally greater than the average 
distances used in connection with the present rates. 

By merely moving material up from footnotes, the pertinent parts 
of this table may be restated as follows: 


UNDER PRESENT RATES UNDER PROPOSED RATES 
Earnings 


Distance 
= Weight 
= (Pounds) 
ww 

Per car 

mile cent 
Distance 
mile cent 


Atlanta 24 
Birmingham 57,281 81 
Montgomery 57,221 80 
Jacksonville 56,468 Il] 


Adjusting weights and distances (to Durham basis) : 


Atlanta 409 52,000 97 409 
Birmingham 571 52,000 © 571 
Montgomery 581 52,000 68 581 
Jacksonville 479 52,000 103 494 479 


While the table as revised is more consistent, internally and with 
the available data on loadings, it puts the ‘‘ proposed incentive’’ rates in 
a better light than they deserve. Per-car or per-car-mile analysis ignores 
entirely the cost of hauling additional weight in the same car, which is 
just as bad as putting all costs on a strictly weight basis. Neither type 
of analysis is competent to measure savings due to heavier loading or to 
determine the reasonableness of incentive rates.** If any costs whatso- 


S 


6 Or of any rates. The power companies learned long ago the dangers of 
te) 


confusing capacity costs per kilowatt and energy costs per kilowatt hour. 
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ever are on a per-car, rather than a weight, basis, there will be some 
reduction in total costs divided by weight as weight increases. That a 
substantial part of railroad costs are actually incurred per car, inde. 
pendently of the weight loaded, has been recognized since (at least) 
the Thurber Case.** 

The question is what portion of the costs—or what portion of the 
revenue requirements—is to be considered as accruing on a per-car basis 
independent of the weight, and what portion on a strictly weight basis, 
While this problem is more clearly presented by incentive rates (since 
they are a means of obtaining revenue partly on one basis and partly 
on the other), it cannot be avoided (though it can be obscured deeply 
enough) in any consideration of carload rates and minimum weights, 

Some light on this subject—though not, of course, a complete answer 
—may be found in the ‘‘Rail Carload Cost Scales’’ prepared by the 
Commission’s Cost Section. The 1951 edition, stating costs estimated 
as of January 1, 1951, has been much improved by the addition of Table 
3 showing cost components: per car-mile, per 100 lb.-mile, and per car 
and per 100 lbs. originated and terminated, from which costs can be 
calculated for any weight or distance. 

It is therefore easy to set up per car and per 100 lb. costs :® 


r “Out of pocket” “Fully Distributed” 
oO: 


Per 100 Ibs. 
Per 100 Ibs. 


79 
99. 
100. 
88. 


B= (cents) 


Birmingham 


§ 
a 
a. 
Atlanta 409 $ 79.00 
99. 
100. 


26 
Montgomery 581 49 
Jacksonville 479 88.68 


On the ‘‘out of pocket’’ basis the per car components are roughly 
1000 times the per 100 pound components. On the ‘‘fully developed” 
basis, which results from adding ‘‘constant’’ costs to the per 100 pound 


67 Thurber v. New York Central and Hudson River R. Co. 2 1. C. R. 742 (18%) 

68 This is merely another method of presentation. Similar components could 
be deduced from the statements of prigr years. The resemblance to the primary 
electric cost components: per kilowatt, per kilowatt hour and per customer or per 
meter; is obvious, but since the Cost Section methods were built up in the shadow of 
the “value of service” theory, it would be sanguineous to consider them equivalent. 

Transportation cost-finding and rate-making are, of course, more com licated 
than the electric procedures because of distance. But this does not preclude com- 
arisons of a transportation situation where distance is more or less fixed (service 
between two given points) with an electric situation (service at a given point). 
Nor does it preclude trying to argue from the simple to the complex, a process 
which (when successful) has been prominent in human progress since the apple 
hit Newton. : 

69 Computed from Statement No. 1-51, page 81, Southern Region, box cars. 12 
percent circuity and 47 miles in way trains were used consistent with Table 1. 2.758 
cents per 100 pounds loss and damage expense was added. (p. 85). 
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components only (just as though the ‘‘constant’’ costs were precisely 
yariable!), this ratio or ‘‘slope’’® is reduced to about 400 to 1. 
The proposed incentive rates have even less slope: 


Rates as stated (cents per 100 Ibs.) Rates as implied 7 


To: First 40,000 All P. er 100 Ibs. 
oe 


Atlanta 
Birmingham 
Montgomery 
Jacksonville 72 


The ratio between the per car charges and the per 100 pound charges 
is about 100 to 1. In theory, these proposed rates are not sufficient to 
recover per car costs, but in practice, because of the 40,000 pound mini- 
mum weight total charges will always be substantially higher than either 
“out of pocket”’ or ‘‘fully distributed’’ costs. 

It is fitting that this be so. Apart from any consideration of ‘‘ value 
of service’’ or ‘‘ability to bear’’ the high value of this traffic indicates 
higher than average costs. Moreover, the 4 percent rate of return re- 
flected in the Cost Section’s estimates is inadequate. 

But additional costs for protecting high value traffic will be, at least 
partially, incurred per car, and in any case minor compared to the prob- 
lem of covering ‘‘constant’’ costs and a fair return. 

Given ‘‘out of pocket’’ costs which, whoever compiles them, will be 
partly per car and partly per 100 pounds, the problem of what to add 
and how to add it involves judgment and basic rate theory. 

If the emphasis is on recovering the costs of the service and a reason- 
able return on the devoted property then tendency will be to add as 
much as is feasible to the per car component.” 

If the emphasis is upon the ‘‘ value of service’’ theory in its various 
forms: maximizing the contribution, distributing joint costs, or treating 
rates as tolls or taxes, the tendency will be to add to the per 100 pound 
component. Moreover, since it is easier to pretend that the ‘‘value of the 
service’ (in still a different sense) to the shipper is exactly the same 
for the last 100 pounds loaded into a car as it was for the first 100 


1 Straight-line rates are horizontal with zero “slope” corresponding to no specific 
allowance for per car costs. — costs per 100 pounds under the Cost Section 
analyses, or average revenues per 100 pounds under incentive or other multi-part 
rates, plotted against weight on ordinary graph paper follow arcs of rectangular 
ipperbolas, However, on the hyperbolic graph paper invented by Eisenmenger, 
socal World, June 2, 1923, hyperbolic arcs become straight-lines with definite 

pes. 

1 If all cars were of the same capacity this would be precisely the “Hopkinson” 
form: “capacity” charge ie “service” charge. It is, of course, an accurate restate- 
ment only for weights of 40,000 pounds or more, but, for such weights, it could be 
used to rate the bills. 

72 There are interesting questions respecting the higher basis to Jacksonville, not 
settled in the report, but which do not involve form of rates. 

™ The power companies have not always been able to make their “demand” 
(comparable to per car) charges as high or their “energy” charges as low as they 
would prefer. “The demand charge quoted is usually a compromise between the 
utility’s desire to cover the cost of service and the customer’s preference for paying 
by the unit of energy received.” C. P. Conrad in E. E. J. Bulletin, April 1980. 
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pounds” than it is to pretend that the cost to the carrier is the same, 
enough emphasis on ‘‘value of service’’ leads to the per car component 
being swallowed up entirely. 

Of course, per car costs are taken into account in naming particular 
straight-line rates. Given any static situation, a skilled traffic man can 
design a straight-line rate to fit it. He may even be skillful” enough 
to anticipate changes in the various factors which he has taken into 
account. But he cannot be as sure of avoiding the penalties of inaccu- 
racy*® as he would be if he used multi-part rates. 

It is obviously with respect to a static situation (i.e., shipments of 
around 52,000 pounds) that the division finds: ‘‘While both the rail 
and truck rates as proposed may be reasonably compensatory, it is doubt- 
ful that they would contribute their fair share to the transportation 
burden considering the obviously high value of this traffic. To permit 
a further reduction by either form of transportation, or both, would only 
tend to increase still further the transportation burden on other traffic 


without giving due consideration to the value of the service on this 
traffic.77 


While an equal degree of doubt as to the measurement of two objects 
implies equality in the dimensions measured, it seems highly unlikely 
that the division has visualized some method of cost computation under 
which it costs no more to move 52,000 pounds 400 miles or 600 miles in 
two semi-trailers than in one box car. If this were indeed the finding, 
surely, it would have been made more specifically because of its sig- 
nificance in the planning of transportation facilities—in the allocation 
of steel, for example. If such a finding could be made in this case, it 
would be especially important since the states involved impose relatively 


74 Obviously, this is not necessarily so, with all the alternative available in 

modern distribution and marketing. The “last” 100 pounds may involve storage, 

athering, or redistribution costs that are not incurred by the “first” 100 pounds. 
Multi-part rates give the shipper’s traffic manager more freedom to work these 
matters out with the probability that whatever he does in his own company’s 
interests will also help the carrier and, through elimination of waste, benefit the 
economy as a whole. 

75 Disparagement of straight-line rates does not imply disparagement of those 
who work with them. Rather, it appears that more skill is required under the 
handicap of straight-line rates. The reader might test this out by trying to split 
up his own electric bill into appropriate straight-line rates. If this be accomplished 
for one bill, the general applicability of the results should, of course, also be tested. 

76 In the sense used by Eisenmenger and described in a prior footnote. “Picking 
and choosing” by motor carriers is a form of defense against inaccurate rates that 
might otherwise ruin them. It is well that this subject be brought out for discussion 
as was done by James K. Knudson (Traffic World, June 16, 1951, p. 58) but ex- 
hortation will not exorcise a practice that is essentially the natural reaction of 
producers, whose costs are largely “direct” and whose output of goods or services 
is small compared to the markets in which they operate, which was described by 
Adam Smith (Book I, Chapter VII). However, since the rate is not free to rise, 
the business goes to those who will protect the inaccurately low rate (especially 
the railroads) speeding the —— of Eisenmenger’s Law. The converse, the 
extent to which inaccurately high rail rates attract highway competition, has been 
noted often enough. Motor carriers who have become a major factor in a market 
(and this is often true of very small carriers in rural areas) do not have the same 
tendencies to pick and choose. 

77 p. 288. 
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heavy highway-use charges” and the great controversial question— 
whether or not truck costs include full economic costs—is of relatively 
less import. 

It is more likely that the division simply means that costs plus a 
“fair share of the transportation burden’’ adds up to $494 for carrying 
52,000 pounds to Jacksonville by either mode of transportation. But if 
it costs less via one box car than via two semi-trailers it follows that the 
“fair share’? demanded from tobacco that moves by rail is more than 
as if it had moved by truck.”® But the report indicates that the ‘‘fair 
share’’ is in direct proportion to ‘‘value’’ and ‘‘value of service.’’ Are 
rail-borne cigarettes of more ‘‘value’’ at destination or is the ‘‘value of 
the service’’ accorded them greater ? 

If the ‘‘fair share’’ corresponds to the ‘‘contribution’’ towards 
“eonstant’’ costs of the classic theory of Hadley, why are the rail car- 
riers not allowed to manipulate it in accordance with that theory? They 
may well have reasoned that they would obtain a greater total ‘‘contri- 
bution’’ from the proposed rates.®° 


Perhaps the division is trying to work out the classic maximizing 
of the contribution on behalf of the rail carriers (reasoning that the 
trucks still have some leeway to reduce and that the contribution to rail 
“eonstant’’ costs will be greater if the trucks have ‘‘a fair share of this 


18 Griffenhagen & Associates, “Highway Finance and Taxation in New York,” 
1950, Table A8-8, page 260, arranges the several states in descending order of total 
annual levies against a “Heavy Tractor-Trailer Combination” thus: (2) North 
Carolina . . . (5) Florida . . . (10) South Carolina . . . (13) Georgia .. . (16) Alabama 
... (45) New York . . . Recomputation of New York taxes giving effect to increases 
enacted in 1951 puts that state in 17th place. Computations from either the Griffen- 
hagen recommendations or the new tax laws indicate that the increases in New York 
amount to no more than one cent per 100 pounds per 100 miles (i. e. 4 cents at 400 
miles assuming direct variation with distance) on truckload traffic. These tax ad- 
justments are important sums to truckers and to ag | department budgets, but 
are minor compared to the deliberate departures from “full economic costs” under 
the “value of service” theory. 

79 Assuming that “out of pocket” costs to Joceeavite are $100 per car plus 
10 cents per 160 pounds they would use up only $152 out of $494 revenue from 
52,000 pounds, leaving $342 or over 66 cents per 100 pounds as “contribution.” 
If there were any such “contribution” available after direct motor carrier costs were 
aid, competition between motor carriers would have oe - since driven the rates 

low the levels involved in this case or the shippers would have established their 
own transportation facilities (which they have volume enough to support). : 
€ report implies that cigarettes should “contribute” more than commodities 
of less value but apparently this “ad valorem” tax is collected in full if they move 
by rail and only in part if they move by truck. 

8 During 9 months ending September 30, 1950 (mostly under incentive rates) 
the rail carriers handled 81 percent of the traffic (Sheet 5). Under the assumptions 
of the next above footnote, the total contribution from the present rates would 

In proportion to 81 times 66 or 5346. If under the proposed rates loadings in- 
crease to 58,000 pounds, revenue per car will be $517, expenses $158, and contribution 
$359. This is only about 62 cents per 100 pounds, but if the traffic share should 
increase to 87 percent, the “total contribution factor” would become 5394 which is 
better than 5346. 

Or it might be feared that an 81 percent share could be maintained only under 
the proposed rates. In this case a drop to 75 percent under the present rates would 
reduce the total contribution. 

Assuming “out of pocket” costs greater than $100 per car plus 10 cents per 100 
Pounds would increase the advantages of the proposed incentive rates. 
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traffic’’® than if rates sink to a point where they will no longer be inter. 
ested) or on behalf of common carriage as a whole. In either case the 


division seems to be going beyond the role of regulation as it was de. 
limited in the North Dakota Lignite Case.® 

Or, maybe the division is merely seeking to end or forestall a rate 
war, using whatever phrases and theories appear to be convenient 
weapons for cowing the combatants, and it is just hard luck®* for the 
theory of incentive rates that they happened to get in the way. Com- 
mission intolerance of rate wars and skepticism as to all reductions, is 
understandable, especially when general increases are pending, but the 
Supreme Court has been known to be somewhat intolerant of Commis- 
sion preoccupation with rate war prevention.™ 

Granting all of the division’s diagnoses in this case excepting only 
the final procrustean surgery to insure that the rail and truck rates 
shall always fit the same bed—even granting the ‘‘parity’’ at 52,000 
pounds—condemnation of the incentive rate form may still be shown to 
be unnecessary and unwarranted. 


Ordering ‘‘proposed’’ rates canceled without prejudice to publica- 
tion of something different from ‘‘present’’ rates is not uncommon and 


81p. 288. A proper regard for the rights of the gas companies to “a fair 
share” in the nepains business would have called for throttling the multi-part rate 
schemes of Hopkinson, Wright and Doherty in the ’90s. 

82 Northern Pacific Railway Company v. North Dakota 236 U. S. 585 (1915). 
Concepts of government power have so changed since 1915 that mayhap the dicta 
“Certainly, it could not be said that the carrier may be required to charge excessive 
rates to some in order that others might be served at a rate unreasonably low.” 
(599), could not be invoked against the division’s determination that cigarettes 
should pay a greater share of “transportation burden” than commodities of less value. 

But this case was of prime importance in electric rate theory. As expounded by 
Alex Dow of Detroit Edison, then and for several years Chairman of the N. E. L. A. 
Rate Research Committee, the decision served to crystalize opinion respecting the 
roles of cost and “value” of service after the 1914 debates. ; 

“The Court after having thus stated the Cost of Service theory, guarded against 
the foolish application of that theory. . .” 

“There are two lessons for us in this decision. First, that in making a rate 
for a specified service we must truly know the costs of our service; not only the 
costs directly pertaining to that class but the reasonable proportion of overhead 
and general expenses which should be borne by that class. We do not suggest 
amplified classification. The decision contemplates ‘reasonable adjustments and 
classifications’ which we interpret to mean _ those indicated by common sense .. . 
Our point is that the making of any classification, be it broad or narrow, implies a 
coexistent analysis of costs like classes. The second lesson is that the highest 
Court rejects the contention of the extreme theorist who insists that we should obtain 
the same percentage of profit on every sort of business . . .” 

“While it is lawful to make an increment rate, the Supreme Court . . . held 
that no state can require a public service corporation to make such a rate. The 
evident implication is that the Company making such a rate does so at its own 
risk, taking all the chance that the future will justify it, and that it will never be 
allowed to spread over its other business the effects of an error in judgment therein. 
(Proceedings: 1916, p. 214; 1921, p. 38). 

83 As a matter of fact, the reduction in rail revenues per 100 pounds caused 
Oy ie “present straight-line” rates going into effect without suspension on July 30, 
1950 was much greater than any possible further reduction by application o the 
“proposed incentive” rates. 

84 U). S. v. Chicago, M. & St. P. R. Co., 274 U. S. 499, 509 (1935). 
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the division might thereby have allowed the rail carriers some scope for 


incentive rates and some opportunity to try to build up loadings above 
52,000 pounds. 

What these alternatives might be would depend upon how much of 
the revenue requirements of $494 (in the case of 52,000 pounds to Jack- 
gonville) were considered to be on a per car basis. If $100 is so assigned 
(which would seem to be about the lowest plausible figure), the remain- 
ing $394 amounts to 76 cents per 100 pounds. A ‘‘Hopkinson’’ rate of 
$100 per car plus 76 cents per 100 pounds could be published at 101 
cents per 100 pounds for the first 40,000 pounds and 76 cents per 100 
pounds on all additional.* 

On the other hand, if revenue requirements were assumed to divide 
in the same proportions as the Cost Section’s estimates of ‘‘out of 
pocket’’ costs, they would be about $325 per car and 32% cents per 100 
pounds. This basis could be expressed as 114 cents per 100 pounds for 
the first 40,000 pounds and 33 cents for each additional 100 pounds.” 


85 Assuming “out of pocket” costs of ro per car plus 10 cents per 100 pounds 
this basis would collect a “contribution” of 66 cents from every 100 pounds. It also 
illustrates the difference between the Hadley and Hopkinson methods of dividin 
rates into two parts. Hadley would divide a 95 cent rate into 29 cents “cost” an 
6 cents “contribution” and he would be accurate only in the neighborhood of 52,000 
pounds. While Hopkinson’s complete theory would indicate a different ratio, his 
method of division into $100 for “capacity” and 76 cents for “service” is actually 
a more effective method of collecting Hadley’s “contribution” than a straight-line 
rate of 95 cents. 

86 This basis would yield uniformly 325 percent of the assumed “out of pocket” 
costs or 366 percent of the Cost Section estimates. i fj 

lf 33 cents per 100 pounds seems relatively low, it might be compared with the 
charges made against additional tonnage under schemes involving alternating mini- 
mum weights and rates. Taking such a set at random: Traffic World, June 9, 1951, 
‘= mentions (for comparison only) rail rates on edible nuts, Twin Cities to 
acific Northwest, of 262 cents minimum weight 30,000 pounds and 207 cents mini- 
mum weight 40,000 pounds. These yield $786 for 30,000 pounds and $828 for 40,000 
or $42 for the last 10,000 pounds in a 40,000 pound car. 42 cents is 16% of 

2 cents, but 33 cents is 23% of 141 cents the indicated charge for first 30,000 pounds 
on a $325 per car plus 32% cent basis. The nut rate “slope” ratio is 1570 to 1. 

_ Alternating rates and weights, which the rail carriers seem to have established 
with more liberality than they have displayed with incentive rates, represent another 
scheme with the objective of improved load-factors with which the power companies 
experimented under the term “step rates.” They did not find it as simple or effective 
and this form is now as obsolete as “straight-line rates.” (See a glossary of electric 
terms published by Federal Power Commission). | j 

Dr. G. Lloyd Wilson illustrates “Heavier Carloadings,” Distribution Age, June 
1950, with a table of weights and rates for 1200 miles, which with only slight ad- 
justment can be duplicated by a single two-part rate, viz: 


As published: 240 per car plus 45 cents per 100 Ibs. 
t . Per _ Per 00 Ibs. 

$375 125 

420 

510 

600 

690 

780 


This basis is roughly equivalent to the proposal of J. R. Turney, “Freight Traffic 
Report” p. 70, to base carload rates on gross weights. This plan may be converted 





I. C. C. PRACTITIONERS’ JOURNAL 





Either alternative, and many others that could be constructed, would 
produce the minimum revenue requirement of $494 and the desired parity 
with the 95 cent truck rate at 52,000 pounds. 

Of course, if the shippers could manage to load substantially in ex. 
cess of 52,000 pounds, then the average price of rail transportation 
would fall below truck. But surely, there is some weight above which 
there is sufficient inherent advantage to movement in one box car as 
compared to two or more®’ semi-trailers to warrant a lower charge by 
rail? 

Are not the inherent natures of box cars on the one hand and of 
semi-trailers on the other such that for any given description of traffic 
at any given distance there is a weight below which the inherent ad- 
vantage lies with the trailer and above which the car is the economically 
sound means?** Multi-part rates, properly constructed, could at least 
indicate these boundaries of inherent advantage.®® But shippers would 





to the Hopkinson form by assuming an average tare weight (47,500 pounds makes 
oe Recta. If the three bases are adjusted to balance with 35% of first class 
40; bs. and 100 cents first class (at some unknown distance) they compare with 
each other and with conventional ratings: 


Wilson basis: Turney basis: Thousand-to-one ratio: 
Per car charge: $76 $100 
Per 100 pounds: 15 cents 16 cents 10 cents 
“Slope” 533 


475 1000 
Percar Per l00lbs. Percar Perl0Olbs. Percar Per 100|bs. 


cents cents cents 
10,000 Ibs. 


Any such basis can, of course, take the place of an infinite number of straight- 
line rates, and by application to a wide range of commodities permit simplification 
of classification. (See “Freight Traffic Report” par. 42, p. 32). 

87 Three units would seem to be needed if a single shipment went to 58,000 
pounds. There would be some cost savings in running two or more units together 
(perhaps more on these commodities than on most if it is the practice to guard 
them with patrol cars) but the cost-weight curve, once the first unit had been 
filled, would be irregular (actually increasing with the first weight going into an 
— unit) with no possibility of a decline as sharp as that obtained by loading 
one rail car. 

88 Assuming, at least for shorter distances, availability of sidings. It is ae, 
even under the division’s reasoning, that many such weight “breaking points” would 
be as high as 52,000 pounds for 400 or more miles, since most commodities have less 
value or better weight-densities than cigarettes. 

89 If the rails were to publish multi-part rates it would matter little whether the 
trucks did also or remained on a straight-line basis. Straight-line rates are better 
suited to truckloads than to carloads since the ranges between suitable minimum 
weights and the weight capacities of trailers are less than the ranges between minima 
and the load limits of cars. By the same token, straight-line rates were less in- 
accurate in Hadley’s day when few cars were larger than today’s semi-trailers. (See 
“Railroad Transportation” p. 106). Truckload rates cannot stray too far from 
costs and if rail multi-part rates are built on “true economic costs” there will 
generally be cross-overs. 
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not be arbitrarily bound thereby. The chances are that other considera- 
tions would induce shipments of somewhat higher weight by highway 
and of lower weights by rail. 

It would be idle, however, to pretend that offering shippers an 
opportunity to save by concentrating their traffic into box cars would 
not cut down the longer and heavier movements by highway. But so 
would any other scheme,” for getting the inherent advantages in the 
earriage of large shipments out into the open and in plain sight in the 
rate structure, be of primary benefit to the rails. But if they did not 
turn around and fritter away such benefits trying to take traffic for 
which trucks were better fitted,®! such a development would foster sound 
economic conditions in transportation to the general benefit consistent 
with Congressional hopes. 

It would be beyond the scope of this paper to attempt to outline 
any general scheme of multi-part rates for freight transportation.” 
Nor is it intended to suggest that the Commission undertake to devise 
and prescribe such a system—at least so long as there is any possibility 
of gradual development by carrier initiative. Perhaps, there is no such 


possibility,°* but whatever there may be is not fostered by decisions like 
this one. 


9 The Commission once had such a scheme, but the Supreme Court in Eastern- 
Central Motor Carriers Assoc. v. U. S., 321 U. S. 194 (1944) found it arbitrary. This 
decision supports the thought that delineation of these inherent advantages is im- 


possible, using straight-line rates only. 

91 Trying to participate in the distribution of these same cigarettes from the 
warehouse points, for example. ‘ 

This would, of course, be inconsistent with electric theory and practice. The 
last reference | can find to promoting the electrically-driven highway vehicles for 
which Edison foresaw a great future in 1917 (Electrical World, January 6) is in the 
1927 N. E. L. A. Proceedings (p. 455). . 

As a rough rule of thumb, a box car cannot possibly compete with a “four 
wheeled” truck or “straight job”—i. e. in the sort of service to which a wise highway 
uae, having a choice, would assign a truck, rather than a tractor-trailer com- 
ination. 

® There are problems involving variation of capacity charges with size and 
type of car, multiple-car rates, transit privileges and many others of considerable 
difficulty. In each case, however, there is a possibility of help from the power 
companies experiences with an analogous problem. But some problems may just 
fade away. The ancient argument for “value of service”—that coal does not pay 
Its way—may prove an old wives’ tale upon proper re-examination. 

% An A. A. R. Rate Research Committee comparable to the N. E. L. A. Rate 
Research Committees with an executive of the caliber of Alex Dow as Chairman 
may, indeed, strain the imagination. On the other hand, those who have been 
able to work under the handicap of straight-line rates or to keep great institutions 
Tunning in the face of a gloomy future, ought to be able to work miracles with 
the sharper tools provided by Hopkinson—once they had thrown off the incubi. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 
Louis G. Caldwell, Kirkland, Fleming, Green, Martin & Ellis, 800 
World Center Building, Washington, D. C. (12-11-51) 


William A. Northcutt, General Solicitor, Louisville & Nashville Rail- 
road, Louisville, Kentucky. (11-19-51). 
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THE UNIT 


A wild-eyed man with a haunted look and brow all seamed with care, 
With shambling feet and palsied hands and a mop of disheveled hair, 

His gaze was fixed on a distant thing, like one who gropes for Fate, 
With mind distraught and loaded down with some oppressive weight. 


He crooned a song unto himself, like a lonely child at play, 
And his sighs were like the rustling breeze on a gusty autumn day; 

“Oh! what is it ails you?” the passersby cried, as they saw the wreck forlorm, 
“A unit, a unit, Oh, which is the unit?” he muttered from early morn. 


“A ton one mile and an engine mile, and a tractive haul as well, 
A loaded car and an empty car,” then his eyes began to swell; 

“A commercial mile, a net ton mile and a gross ton mile, Oh dear! 
Tons and miles and trains and cars, it surely is most queer.” 


“If we get five cents for hauling a crab from Boston’s quaint old streets, 
To Frisco town, by the Golden Gate, what are the net receipts? 

How much for coal, for wear and tear, for all the trainmen’s pay? 
How much dead weight does the engine haul if the crab dies on the way? 


“How many grades to the lineal mile, how many ties in a section? 

The engine’s loss and the waste of wood? Oh, is there any connection? 
Oil, tallow and waste, the water supply and fuel for locomo’s, 

Repairs and renewals of engine and cars, goodness only knows. 


“What is the weight of the driving wheels, what power goes up in the stack? 
How much sand is used on the rails, when there is ice upon the track? 
What pressure is on the air brakes, what resistance in the air? 
Was ever a problem so abstruse—to make you tear your hair? 


“How many tons to a pint of oil, how many ton miles to boot? 
And ton miles to a ton of coal, as the engine goes toot-toot? 
What is the total tractive power? It’s as easy as A B C, 
C square into S into eighty-five, P divided by D equals T. 


“And then those percents so bother my head, of actual to potential, 
And all the small items that loom up so big, official and consequential, 

And | get me a unit that'll stand for all time, a talismanic lamp of Aladdin, 
(Instead of a maze to the end of my days) my statistical heart to gladden.” 


And thus he went, crooning the livelong day: “A unit, a unit | want,” 

Till his hair grew white, and his back grew bent, and his figure lean and gaunt, 
He faded away like steam in the air, or a hobo under a train, 

And the verdict of the jury was “He died of a unit on the brain.” 


Editor's Note: Author unknown. The poem was submitted to the JouRNAL 
by Dr. Ford K. Edwards. It was sent to him by Mr. Poole of the Southern Pacific. 





Railroad Retirement Act and Unemployment 
Insurance Act—Amendments 


(Public Law 234—82nd Congress) 


The following is a summary of the principal amendments of the 
Railroad Retirement and Unemployment Insurance Acts. 

1. The basic formulas used in computing benefits are increased as 
follows: retirement benefits (including survivor benefits deriving from 
joint-and-survivor elections), 15 per cent; monthly survivor benefits, 
33-1/3 percent; lump-sum benefits, 25 percent. In practice many sur- 
vivors benefits will be raised by more than the indicated percentages, 
because the maximum average earnings that may be used to compute 
them is increased from $250 to $300, and because the provision setting 80 
percent of that average as a ceiling on the monthly benefits payable to 
a family is eliminated. The maximum monthly retirement annuity be- 
comes $165.60, and the maximum payable monthly to the family of a 
deceased employee becomes $160. 

2. A new benefit is added for the wife or dependent husband of an 
employee over age of 65 receiving retirement benefits, payable when the 
wife or husband is also over age 65. The same benefit is payable to the 
wife if she is under age 65 but has an unmarried child under 18 in her 
care. The benefit is equal to one-half of the employee’s annuity, up to 
amaximum of $40. The maximum payable to a retired employee and 
his wife now becomes $205.60, although eventually combined benefits as 
high as $250 will become possible. The wife’s or husband’s annuity is 
reduced by the amount of any retirement or parent’s annuity for which 
he or she is eligible under the Railroad Retirement Act, or any benefit 
under the Social Security Act other than a wife’s or husband’s benefit. 
ra : Service after age 65 is now made creditable toward retirement 

nefits. 

4. A new benefit is added for the widower of a deceased employee. 
It is equal to the amount that would be paid to a widow, and is payable 
if he is 65 years of age and was receiving at least one-half of his support 
from his wife at the time of her death or retirement. In addition, cer- 
tain conditions for the payment of survivor benefits are liberalized: a 
child may now receive benefits if his mother was a railroad employee at 
her death, even though his father may be part of the same household or 
contributing to the child’s support; a child’s annuity is no longer termi- 
nated upon his adoption, if adoption is by a stepparent, grandparent, 
uncle, or aunt; and a 65-year-old parent may now receive benefits if he 
Was receiving only one-half of his support from the employee at the time 
of the employee’s death. 

5. A new minimum provision is added guaranteeing that the total 
of monthly benefits payable under the Railroad Retirement Act, together 
with the benefits (if any) payable under the Social Security Act, may 
in no case be less than the benefits that would be payable under the latter 
if railroad employment were credited as social security employment. 

his results in increases of more than 15 per cent in most retirement 
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annuities based on less than 15 years of service, and, in some cases, in 
those based on more than 15 years. Increases of more than 100 percent 
are possible in the few cases involving employees with not much more 
than 10 years of service and with earnings after 1950 substantially higher 
than those before. It is possible, especially, if the employee has a child 
under 18. The provision also means increases of more than one-third 
in most survivor annuities. 

6. The amount a survivor may earn in social security employment 
without forfeiting his or her railroad annuity is increased from $25 to 
$50 a month. 

7. Employees who had made a joint-and-survivor election may, 
if they wish, revoke the election and receive their full annuity. Elections 
are automatically revoked upon the death of the wife. 

8. Employees who retire with less than 10 years of service and the 
survivors of those who die with less than 10 years of service may no 
longer qualify for benefits. The Social Security Act is amended so that 
the railroad service of such employees is credited as employment under 
that Act. The residual benefit is retained; i.e., each employee is guar- 
anteed that he and his survivors will receive in benefits an aggregate 
amount at least equal to 4 percent of his taxable railroad compensation 
in 1937-46 and 7 percent thereafter. For this purpose, benefits payable 
by Social Security Administration during the lifetime of an individual 
with less than 10 years of railroad service are applied against the resi- 
dual amount ultimately payable by the Board only to the extent that they 
exceed the benefits payable without railroad service. 

9. A limited restriction is imposed on the receipt of retirement 
benefits under both the railroad and social security systems. The em- 
ployee’s annuity or pension is reduced by any old-age benefit to which 
he may simultaneously be entitled under the Social Security Act. The 
wife’s annuity is computed from the employee’s reduced amount. The 
employee’s annuity, however, may not be reduced below the amount that 
would be payable on the basis of railroad service after 1936. Moreover, 
in the case of an employee already receiving, or entitled to receive, an 
annuity when the law was passed this provision may not reduce the total 
payable to him and his family under both systems below the total then 
payable. 

10. The new retirement and survivor provisions take effect Novem- 
ber 1, 1951. All annuities being paid at the time, including those to 
employees or survivors of employees with less than 10 years of service, 
are automatically adjusted in accordance with the new provisions. The 
provision establishing a 10-years-of-service requirement does not apply to 
employees or their survivors already awarded benefits. In the case of 
employees already awarded benefits, it does not bar their wives (or hus- 
bands), but it does bar their survivors, from future entitlement to bene- 
fits. 

11. Provision is made for a mutual, periodic, reimbursement be- 
tween the Federal Old-Age and Survivors Insurance Trust Fund and the 
Railroad Retirement Account to the extent necessary to put the social 
security system in the same position in which it would be (taking into 
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account the taxes it would receive and the benefits it would pay), if rail- 
road workers had always been and would continue to be covered by the 
social security system. 

12. The mileage provisions of the Railroad Unemployment Insur- 
ance Act are replaced by the restriction that a day may not be considered 
aday of unemployment or sickness if no remuneration is payable solely 
because Of mileage or work restrictions in a union agreement or solely 
because the employee is standing by between regular trips or tours of 
duty. This change becomes effective with respect to registration periods 
beginning on and after January 1, 1952. 





BOOK REVIEW 
Administrative Agencies and the Courts‘ 


Administrative procedure has been before us in the real sense of the 
term almost three quarters of a century. The Interstate Commerce Com- 
mission is generally regarded as the oldest of the presently existing inde- 
pendent Federal administrative agencies. It has been in existence since 
1887. It has largely been the guinea pig and the measuring stick of 
administrative procedure. 

The Administrative Procedure Act of June 11, 1946, was intended to 
crystallize, and make uniform throughout the several agencies, various 
phases of administrative law and, in addition, to correct various evils 
then existent in the field. That act has brought to the fore a number 
of features of the subject. In fact, the subject is receiving new life 
and meticulous scrutiny by the Supreme Court of the United States. It 
is giving the subject more and more study, and expounding more on the 
subject than it has done heretofore.” 

In his book on Administrative Agencies and the Courts, Frank E. 
Cooper has brought forward a treatise embracing vast areas of the subject 
Within the confines of two covers. He treats the subject in an easily 
readable fashion. As he presents it, the many ramifications of the sub- 
ject are understandable by both the experienced practitioner, and one 
who is but beginning to embark upon this complicated type of practice. 

Mr. Cooper does not purport to build up or tear down what has been 
held by the courts to be the law on the subject. He does not attempt to 
state what, in his view, is right or wrong in the various holdings, but 
rather, by inductive process, he describes the various principles which 
can be gleaned from the many, many decisions and other sources of ad- 
ministrative law. 

In the Foreword, E. Blythe Stason, Dean of the University of Michi- 
gan Law School, aptly states that ‘‘The author, within reasonable con- 

es, gives us a careful exposition of the judicial procedures that have 


1By Frank E. Cooper, of the Detroit Bar, sage rofessor of law University 
of Michigan Law School. Published by University o Michigan Law School, Ann 
Arbor, Mich., 1951; 470 pages, $5.00. 

*For example, see Wong Yang Sung v. McGrath, 339 U. S. 33; Universal 
Camera Corp. v. National L. R. Bd., 340 U. S. 474. 
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been imposed upon administration as interpreted by judicial decision 
and the judicial limitations that have been evolved through the case law 
of judicial review, all to channel administrative agency powers and 
assure justice in administrative law.’’ 

The book is one deserving of reading by all practitioners before ad- 
ministrative agencies. While it does not purport to cite all cases and 
other source material bearing upon a given subject, it does cite the more 
important. Therefore, it deserves a place in the bookshelves of those 
practitioners for ready reference purposes. 


The title of Mr. Cooper’s book is ‘‘ Administrative Agencies and the 
Courts.’’ In speaking of the Interstate Commerce Commission, Mr. 
Cooper states ‘‘Proceedings before the Commission are marked by a 
degree of regularity (if not formality) strongly reminiscent of judicial 
proceedings.’’ (Page 375) 

That brings to mind a recent occurrence at an argument before the 
entire Commission. At that argument, Counsel for the Commission pur- 
ported to draw an analogy between a certain phase of appellate procedure 
within the Commission and in the Courts. The writer of this note, in 
reply, pointed to the fact that appeal in the Courts is considered by an 
entirely different set of judges not including the judge or any of the 
judges who had passed upon the prior decision; whereas in the Commis- 
sion when appealing from a decision of a Division to the whole Com- 
mission, as the writer there stated, the one appealing has three strikes 
against him because the three Commissioners on the Division participate 
in the determination of the case on appeal before the whole Commission. 

Let us carry the alleged analogy a bit further: In normal proceed- 
ings before the Federal court (excluding for present purposes the three- 
judge court) we have the original trial judge of the District Court, with 
appeal to the Circuit Court of Appeals consisting of three judges; and 
from the Circuit Court of Appeals we have appeal to the Supreme Court 
of the United States consisting of nine judges. When the original trial 
judge renders his decision, he is through with the case. He has nothing 
to say in connection with the decision of the case by the Circuit Court of 
Appeals. His decision must stand or fall on its own merits before the 
appellate tribunal which is not, shall we say, embarrassed by the physi- 
cal presence, personal protestations, and voting power of the judge of 
first instance attempting to justify his stand. The Circuit Court of 
Appeals presumably takes a fresh psychologically unbiased approach to 
the subject, and those three judges alone pass upon possible error com- 
mitted below. Then again, when the Supreme Court of the United States 
is reached, neither the original judge nor the three judges on the Circuit 
Court of Appeals, have anything to do with the decision of the Supreme 
Court of the United States. Each of the courts renders its decision 
without the participation of the judges of the prior court. 

In contrast, before the Interstate Commerce Commission, we have 
the Hearing Examiner who conducts the hearing and writes the original 
report which he thinks should be adopted by a Division or the whole 
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Commission. In the courts, the judge who heard the case would be 
through, after having rendered his decision. However, before the Com- 
mission, the Examiner is not through. After exceptions and argument 
before a Division, in most cases the Hearing Examiner reviews (or 
edits) his original report in light of exceptions and argument, which is 
submitted to the Division for decision. True, the Board of Review may 
give the case a once over, but, in most instances, it is the revised report 
of the Hearing Examiner which is considered by the Division. In most 
instances a new report is not written by the Division. In practice, with 
few if any changes in the report of the Hearing Examiner, the action 
of the Division is almost analogous to a per curiam report indicating 
judgment affirmed. In court, the Circuit Court of Appeals in most in- 
stances presents a report of its own. 

Now when an appeal is taken within the Commission from the action 
of a Division to the whole Commission, we have a setup completely 
different from that in the courts. The members of the Division which 
decided the case are also voting members of the whole Commission when 
it decides the case on appeal to the whole Commission. In contrast, in 
the courts, the nine members of the Supreme Court of the United States 
pass upon the appeal without consultation with or participation by the 
members of the Circuit Court of Appeals which rendered the decision 
which is on appeal. 

And even in connection with an appeal from a Division to the whole 
Commission, often the views of the Hearing Examiner are brought 
forward to the whole Commission. 

So, when comparing appellate procedure in the courts with appellate 
procedure before the Commission, we find little or no analogy. If appel- 
late procedure within the Commission were adopted by the court, we 
would have the equivalent of a Supreme Court consisting of its nine 
justices plus the three judges of the Circuit Court of Appeals sitting 
as a body reviewing the decision of those three members of that Circuit 
Court of Appeals, and also have a private written expression from the 
original trial judge of his views on the various issues and arguments 
presented subsequent to his initial handling of the case; and perhaps 
have him sit in at the conference when the combined Supreme Court 
and Circuit Court of Appeals decide the proceeding. The tendency of 
error to perpetuate itself in the appellate process of the Commission, 
is thus made apparent when viewed in light of court procedure. 

Question therefore arises whether or not, in exhausting the adminis- 
trative remedy, administrative procedure should follow more closely 
appellate procedure in the courts. 

_ Of course, the contention will immediately be urged that the Com- 
Missioners have too much to do as it stands, and they could not match the 
efforts of the judges in the personal handling of these cases as the 
appellate steps progress. That raises the question whether or not, with 
the multitudinous duties imposed upon the Commissioners, there should 
be more Commissioners among whom the work could be further distributed 
80 that each Commissioner would be less burdened than he is today, and 
provide that when an appeal is taken from a Division to the whole Com- 
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mission, members of the Division who decided the particular case would 
not participate in the proceeding subsequent to the decision by the 
Division. 

As the procedures stand today, there are pronounced differences in 
appellate procedure within the Interstate Commerce Commission and 
appellate procedure in the courts. 


Warren H. WAGNER 





COMMISSIONER JOHN L. ROGERS TO BE CHAIRMAN OF I. C. C. FOR 1952 


The Commission announced under date of December 12th that Com- 
missioner John L. Rogers has been elected to serve as Chairman of the 
Interstate Commerce Commission for the year 1952. 


Mr. Rogers formerly served as Chairman of the Commission during 
1945. 





VOLUME 15 INTERSTATE COMMERCE ACTS ANNOTATED READY 
FOR DISTRIBUTION 


Volume 15 of the Interstate Commerce Acts Annotated, consisting 
of 625 pages, will be ready for distribution to the public on January 
1lth by the Superintendent of Public Documents, Government Printing 
Office, Washington 25, D. C. 


The price of the volume will be $2.50. 





Important! 


Membership Directory Information Desired 


On March 23, 1951, our former President, Mr. John R. Turney, 
sent out a circular letter to the membership with a McBee card attached 
asking for data to enable us to print a biographical directory. About 
2,000 of our members have responded to Mr. Turney’s request. 


The Executive Committee has voted to print a biographical di- 
rectory, which should be of assistance to our members by enabling them 
to find out what services are performed by individuals in the various 
cities throughout the country. For instance, if you were looking for an 
attorney, or traffic man, in Dubuque, Iowa, you would find the qualifica- 
tions of those members listed under Dubuque. Also, in the back of the 
Directory, we expect to include the members’ names alphabetically with 
the page number on which his listing appears. 


We are printing on the opposite page a copy of the McBee card 
which was mailed to the membership in March. Won’t you send us the 
desired information as quickly as possible in the event you have not 


already done so, so we can have complete data about each member to he 
included in the Directory? 


If you do not send the requested information all that will appear 
will be your name and address. 


Also—if you have changed your address recently and have not 
advised the Association’s office, kindly do so at once. We do not expect 


to send proof of the listing to you for correction before printing the 
Directory. 
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Rail Transportation 
By A. Rea Wiuiams, Editor 





DEFENSE TRANSPORT ADMINISTRATION 
Appointment 


DTA Administrator Knudson has announced the appointment of 
John Cunningham of Bethesda, Md., as Information Officer. Mr. Cun- 
ningham has been an emplyoee of the I. C. C. since 1927, and was recent- 
ly an examiner in the Bureau of Water Carriers and Freight For- 
warders. He succeeds Charles S. Baxter who recently resigned to 
become Chairman of the Railroads’ Tariff Research Group. 





DTA-ICC Delegation of Power 


The Monopoly Power Subcommittee of the House Committee on the 
Judiciary made public a report (House Report No. 1217—82nd Con- 
gress) criticizing the DTA and ICC for delegating to the AAR the power 
to issue orders. The Subcommittee particularly criticized the request of 
the DTA Administrator to Chairman Gass, of the AAR Car Service 
Division, in which Mr. Gass was requested to instruct individual railroads 
affected by work stoppages to place embargoes inmmediately against all 
traffic that they could not deliver through or at the struck terminals or 
could not otherwise dispose of through King’s ICC Orders No. 41 and 
42. The DTA Administrator had informed the Subcommittee that in 
making this request he was merely ‘‘trying to carry this thing out with 
as much freedom from Government edict and control as we possibly 
can.’’ The Subcommittee concluded that greater conformity of defense 
agency programs and procedures with Defense Production Act provis- 
lons relating to anti-trust exemptions was needed and made several 
recommendations for action it believed to be required to bring about 
compliance with the law. 





Warehousing and Storage Order 


The Defense Transport Administration and the Production 
and Marketing Administration, U. S. Department of Agriculture, on 
November 9, jointly announced the execution of an agreement and dele- 
gations of authority affecting their respective functions in the field of 
warehousing and storage under the Defense Production Act of 1950, as 
amended. 

The purpose of this agreement and the delegations of authority is 
to outline clearly the respective functions of the two agencies concerning 
Priorities, allocations, claimant agency, requisitioning and condemnation, 
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tax amortization, and Section 302 loans, as they pertain to warehousing 
and storage facilities. The agreement gives recognition to the fact that 
each agency has a substantial interest in certain warehousing and storage 
functions performed by the other, and for that reason provision is made 
that the functions of each agency regarding such facilities will be exer- 
cised in such a manner as to assure effective coordination with the pro- 
grams of the other. 





FORMAL MATTERS 
Amortization Accounting for Emergency Carrier Facilities 


Docket No. 30920—Amortization Accounting for Emergency Carrier 
Facilities, orally argued before the I. C. C. on November 20, 1951. 

Pursuant to the Commission’s notice of August 20, 1951, carriers 
have expressed conflicting opinions as to whether the accounts relating 
to amortization of emergency facilities should include amortization 
charges equal to deductions available for income tax purposes, or, (if 
accounting on that basis is denied), equalization of income tax charges 
as between the emergency period and the subsequent service life of 
certified facilities due to the difference between amortization deductions 
for tax purposes and depreciation charges to income. 





Auxiliary Air Reservoirs on Diesels 


In Ex parte 174—Rules and Instructions for Inspection and Test- 
ing of Locomotives other than Steam, the I. C. C. issued an order extend- 
ing from January 1, 1952 to March 1, 1952, the time within which such 
locomotives must be equipped with a separate air reservoir for use in 
operating pneumatically actuated systems of power controls. 





Class Rate Investigation 


In Docket 28300—Class Rate Investigation, 1939, Division 2 of the 
I. C. C. issued an order, dated November 7, 1951, granting the railroads 
a 2-month delay in filing the new classifications. Under the new order, 
the Uniform Classification of Freight must be filed on February 1, 1952. 
Protests are to be filed by April 1, 1952, and replies by the railroads 
not later than May 1, 1952. Special rules of practice with respect to the 
filing of protests were prescribed by the Commission. 





Government Reparation Cases 


In the Government Reparation Cases (Dockets 29572, 29622, 29735, 
29746, 29761, 29795, 29805, 29822, 29853, 29861, 29875, 29917, 29918, 
29920, 29926, 29930, and 30076) the I. C. C. has extended the time for 
filing briefs to March 18, 1952. 
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Intrastate Freight Rates 


Railroads serving Colorado, Nebraska, Utah and Wyoming have 
asked the I. C. C. to overrule the refusal by those states to bring intra- 
state rates on various commodities up to the interstate rates. The rail- 
roads said the refusal of the regulatory bodies of those states to permit 
increases in intrastate rates is causing them an annual loss of $3,226,677 
in revenues. 





lowa Intrastate Rates 


On November 8, 1951 the Iowa State Commerce Commission author- 
ized increases in intrastate freight rates and charges to the same extent 
and in the same manner as the I. C. C. authorized in its decision of 
August 2, 1951 and published in Tariff X175-A, except that the intra- 
state increases are not to exceed 6% between any and all points in Iowa, 
including border points on the West bank of the Mississippi River. The 
railroads are permitted to establish the increases on not less than 15 days 
notice to the Commission and to the public. 





Tennessee Intrastate Rates 


Examiner Andrew C. Wilkins has recommended that the I. C. C. 
find that Tennessee intrastate rates and switching charges on agricul- 
tural limestone, cement, fertilizer, clay, and coke, caused unjust discrimi- 
nation against interstate commerce. He has recommended that the 
Commission find that the Tennessee intrastate rates on agricultural slag, 
afalfa meal, brick (fire or paving), coal, phosphate rock, sand (except 
common), and wood (chemical, acid, pulp and fuel), have not been shown 
to cause undue or unreasonable advantage, preference, or prejudice, nor 
unjust discrimination against interstate or foreign commerce. 





Tourist Sleeper Fares 
The I. C. C. disclosed on November 9th that it is reconsidering an 
order, protested by the Army, eliminating tourist sleeper fares on 
Western railroads. Pending reconsideration of the order, the Com- 
mission fixed January 31, 1952 for the termination of the special low 
rates. The Army has been a heavy user of tourist sleepers, for which 
the railroads charge 3 cents a mile. 





Railway Mail Pay 


In Docket 9200—Ratlway Mail Pay, the I. C. C. issued its report 
on November 16, prescribing reasonable rates of pay for the carriage of 
mail by railroads. The space basis under which mail service is furnished 
is retained, but with a new system of rates and charges. 

_ Adjustment to the new and increased level of rates and charges pre- 
scribed in the instant decision will be required only for service on and 
after January 1, 1951. 
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The new scale of rates and charges is as follows: 














For each mile 
A. Railway post-office of service 
cars and apartments: (cents) 
I a ct alah acl ttatacin dln ahlhntintireai 56 
SI, cities einttanaistidtaieaaiia ama eidinestiiimrinadin 48 
DPE Aabntetibeenesendenedisimtcninaenmenntn 31 
Full storage cars: 
, eee . 17 
(citi siaseetacsideha laeaiedibichiaipbiiniahihiebininiaidatiniettiiare: 66 
Lesser units of 
storage space: 
TU caiesinseinesdecichiesdtiaabanianinbinbantiis ™ im = 
Si A inhibin dashed aieeniatasesiemenieeda iia ee eattnaninaasepiais 44 
SE ADS. shiisthchieslnensiainonanediieanieantions — 40 
SUED <sssbcinsienichhiajnniedscesetpiesesieestiiabiaatsieeniabeenanstaiatiibiaheat 36 
III I -anteavencssntteenechealennasaaepenetintnninatniigiamaasmicaiaiatiptininiceis 31 
ae ene 27 
ST: ssexionscsinignditatiatiiciada antenatal eaten Risaimnicinitis iin 24 
iis aieriilaceniabdaiiaaaicettibenidiniiiatalan aah diideseidtiaiaiaiiues taining 19 
Pa sccsdusiccdaudinbad elattnhelbnatiiianannwitimibdidibnidind 13 
1 eee OCS ieee er ae nr ee ee SO 7 
B. Terminal charges— 
Per car charge: (dollars) 
ae $58.10 
HIT Ey crises setsbienibalntimntninieriincinthiniduatinnsminaniennianiiin 49.80 
(cents) 
Per piece charge: 12 





MISCELLANEOUS 
1. C. C. New Automobiles Order Sustained 


A statutory three-judge court sitting as the United States District 
Court for the Northern District of Illinois, has dismissed a complaint 
by the Illinois Central Railroad and the Southern Railway charging that 
the I. C. C. acted arbitrarily in setting rates for shipments of new auto- 
mobiles and deprived those carriers of the right to adjust their rates to 
meet competition. The Court ruled that the order was within the scope 
of the statute under which the I. C. C. operates, and that it was issued 
after introduction of sufficient evidence to support it. The Court said, 
‘*We may not set it aside even though we may have decided otherwise 
originally.’’ The Illinois Central immediately announced that it would 
appeal the ruling. 
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Canadian Freight Rates 


The Railway Association of Canada, on behalf of its member com- 
panies, and the member companies have filed with the Board of Transport 
Commissioners for Canada, at Ottawa, an application amending the 
application of April 23, 1951, for increased freight rates, so as to ask 
for a general increase of 17 per cent without exceptions, except on coal 
and coke, or in the alternative, for a general increase of 18 per cent 
with exceptions. The increase now sought is to be in addition to the 
increase in rates applied for under Part One of the original application, 
amounting to 5 per cent, but is to be in lieu of the interim increase of 
12 per cent authorized by the Board of Transport Commissioners in its 
order No. 76886, dated July 4, 1951. 





DPA Allotment of Freight Car Steel 


The Defense Production Authority has allotted enough steel, copper 
and aluminum to build only 21,200 freight cars and tanks during the 
first 1952 quarter, even though D. P. A. previously had authorized con- 
struction of 24,200 cars. 

The D. P. A. did, however, allocate enough materials to build 1,200 
freight cars for export to Mexico. 

The agency said U.S. car builders must dig into their inventories of 
controlled materials if they are to meet the January-March goal. 

D. P. A. authorized construction of 2,500 tank cars during the 
first quarter, but allotted materials for only 2,000. Similarly, it ap- 
proved 20,500 domestic freight cars, but allocated materials for only 
18,000. 

This was not the first time D. P. A. has left a gap between authorized 
construction and allotment of materials. For example, auto makers were 
told they could make 1,006,000 passenger cars in the first 1952 quarter, 
but they were alloted enough materials to turn out only 930,000. 





Excess Profits Tax Regulations 


The Bureau of Internal Revenue has released Treasury Decision 
5863, amending Regulations 111 to conform to Section 304(f) and (g) 
of the Excess Profits Tax Act of 1950. The Treasury Decision was pub- 
lished in the Federal Register of October 31, 1951. 





Salary Stabilization Board Chairmanship 


Justin Miller, Board Chairman and General Counsel of the National 
Association of Radio and Television Broadcasters, has become Chairman 
of the Salary Stabilization Board, succeeding Ellsworth C. Alvord, a 
Washington lawyer, who has been temporary chairman since the resigna- 
tion of Dr. Raymond B. Allen. Judge Miller is a former associate justice 
of the U. S. Court of Appeals for the District of Columbia. He also was 
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a member of the United States Tax Court and served for two years as a 
special assistant to the Attorney General. In announcing Judge Miller’s 
appointment, Economic Administrator Eric Johnston said that Miller 
‘‘has answered our draft summons and the Salary Stabilization Board 
is fortunate in obtaining his services.’’ 





Withholding Statements—Form W-2 Revision 


The Bureau of Internal Revenue has announced that Withholding 
Statement Form W-2 for 1952 has been revised. Rules for reproduction 
of the form also were issued. Facsimile of the form may be obtained 
from the Collector of Internal Revenue in the respective districts. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a preliminary summary of steam railway accidents for the 
first 9 months of 1951 as compared with the first 9 months of 1950. Dur- 
ing the first 9 months of 1951 there were 113 passengers killed and 2,516 
passengers injured in train and train service accidents as compared with 
94 killed and 2,448 injured in such accidents during the first 9 months 
of 1950. 

During the first 9 months of 1951 there were 272 employees killed 
and 17,173 injured while on duty, as compared with 251 killed and 15,204 
injured while on duty during the first 9 months of 1950. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,271,809 employees at the middle of October 1951, a decrease of 
1.53 percent as compared with the middle of October 1950, and a decrease 
of 1.14 percent as compared with the middle of September 1951. Rail- 
way employment at the middle of October 1951 was 120.6 of the 1935-39 
average. 





Railroad Net Income 


Estimated net income of 131 Class I railroads in September 1951, 
after interest and rentals, amounted to $50,000,000 compared with 
$101,000,000 in the same month of 1950, according to reports filed by 
the carriers with the Bureau of Railway Economics of the AAR. Net 
income for the first nine months of 1951, after interest and rentals, is 
estimated at $377,000,000 compared with a net income of $469,000,000 
in the corresponding period of 1950. h 

Class I railroads in September, 1951, had a net railway operating 
incone of $75,724,639 compared with $122,955,543 for the same month 
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of 1950. The corresponding net railway operating income for the first 
nine months of 1951 totaled $589,700,770 compared with $680,351,673 in 
the same period in 1950. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 17, 1951 
totaled 814,435 cars. This was a decrease of 23,023 cars, or 2.7 percent 
below the corresponding week in 1950, but an increase of 55,463 cars, 
or 7.3 percent above the corresponding week in 1949. 

Loading of revenue freight for the week of November 17 increased 
23,032 cars, or 2.9 percent above the preceding week. 

Coal loading amounted to 167,727 cars, an increase of 4,675 cars 
above the corresponding week a year ago, and an increase of 668 cars 
above the preceding week this year. 





New Locomotives 


Class I railroads had 1,742 new locomotives on order on November 1. 
Of that number, 1,719 were diesel, 21 were steam and 2 were electric. 
Class I railroads on November 1, 1950, had 1,523 new locomotives on 
order, which included 1,496 diesel, 19 steam and 8 electric. 

New locomotives installed in service in the first ten months of 1951 
totaled 2,135, which included 2,117 diesel, 16 steam and 2 electric. Class 
I railroads installed 1,932 new locomotives in the first ten months of 
1950, of which 1,915 were diesel, 9 steam and 8 electric. 

In October of this year, 279 new locomotives were placed in service, 
of which 277 were diesel and 2 were steam. 





Age of Freight Train Cars 


In its ‘‘Monthly Comment on Transportation,’’ issued November 
14, the Bureau of Transport Economics and Statistics of the I. C. C. 
says that 31.40 percent of the freight cars owned or leased by Class I 
railroads as of January 1, 1951, are from one to 10 years old, 14.85 per- 
cent are 11 to 20 years old, 54.25 percent are over 20 years old, and 17.92 
percent are over 30 years old. 





New Freight Car Production 


_ Freight car production reached 10,000 cars in October for the first 
time since April, 1949, the American Railway Car Institute and the 
A. A. R. announced jointly on November 8. Production totaled 10,082, 
an increase of 6,108 or approximately 150 percent over the month of 
June 1950, when the Korean hostilities started. Orders for 3,464 new 
frieght cars were placed in October reducing the backlog of cars on 
order as of November 1 to 132,792. 





Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 


Motor Carrier Application to Transport Explosives Draws 
National Interest 


Hearings on the application of Riss & Co., Inc. docketed as MC-200, 
Sub. No. 84, started in September, 1951 were adjourned until October 
29, 1951, continued through November 14 and were then adjourned to 
Washington, D. C. After a one-day hearing on November 19, the hear- 
ings were again adjourned until November 26, 1951. 

Included is the application of the motor carrier for permanent 
authority under Section 207(a) of the Act to transport explosives, muni- 
tions and ordnance stores between various Government installations over 
a rather extensive territory. Applicant presently holds temporary 
authority to perform the transportation involved between all or most 
of the points sought in its application for permanent authority. 

Department of Defense witnesses have testified to the Government’s 
need for the service, although not supporting any specific motor carrier 
applicant. More than forty other motor carriers have filed applications 
for authority to transport the commodities specified by the Government 
witnesses, throughout the various portions of the territory referred to in 
their testimony. These applications have been consolidated for hearing 
in Chicago presently scheduled to commence January 7, 1952. 

Opposing the application of Riss & Company, in addition to nu- 
merous motor carriers, are the railroads and the American Automobile 
Association. The American Trucking Associations has participated in 
the proceeding, taking no stand respecting the merits of any individual 
application, but in support of the proposition that motor transportation 
of explosives traffic is as safe as any other form of transport, and that 
such carriers, when found properly qualified by the Commission, should 
be authorized to render the service desired. 

A great amount of testimony dealing generally with accident and 
registration statistics, financing of highways, condition of highways, in- 
cluding widths, number of lanes, and traffic flow, and conclusions re- 
specting the hazards inherent in the transportation of explosives under 
such conditions has been received by the Examiner over objections of 
motor carrier counsel, both for the applicant and protestant. They in 
turn, have petitioned the Commission under the provisions of Section 
5(d) of the Administrative Procedure Act, to issue a declaratory order 
holding such evidence to be inadmissible in an application proceeding. 
Replies have been filed by protestants, and ruling by the Commission 18 
expected at an early date. Evidence of national interest in this proceed- 
ing is the consideration that has been given by various national organl- 
zations. The Governors’ Conference which recently met at Gatlinburg, 
Tennessee discussed this question and turned it over to the Council of 
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State Governments for investigation. The Motor Vehicle Administrators 
considered it in their national meeting, but went on record that none 
of the said safety provisions should be lessened unless full examination 
of the facts was undertaken. The Highway Officials and the A. A. A. 
passed resolutions at their annual meetings opposing the applications 
of the motor carriers. 





Florida Court Rules on Trip-Leasing of Trucks 
With Drivers to Shippers 


The Circuit Court of the Thirteenth Judicial Circuit of the State of 
Florida in and for Hillsborough County has ruled that trucks leased for 
a single out-bound haul are under the jurisdiction of the Florida Rail- 
road Commission and the owners of such equipment must have a permit 
from the Commission. The case, Bruce’s Juices, Inc. v. The Florida Rail- 
road and Public Utilities Commission, arose as a result of the arrest of a 
driver of a truck which was operating the leased vehicle for Bruce’s 
Juices, Inc., a private carrier. The driver of the truck was furnished 
by the owner of the vehicle. Three other packing companies, the Mann 
Brother Canning Co., Choate & Atkins, Inc. and Frank Burkhart of 
Burkhart Products intervened on the side of Bruce’s Juices. On the 
side of the Commission were intervenors Great Southern Trucking Lines 
and Central Truck Lines. The truck lines and the Commission charged 
that the truck lease practice was a subterfuge to make the truck under 
lease a private carrier and thus not subject to the Commission’s rules 
and control. 

Judge Sandler speaking for the Court ruled that the test is whether 
a transportation service is rendered the packing company by the owner 
of the leased trucks as contrasted to rental of a truck by a packing com- 
pany. The Court held: ‘‘Outright truck rental, in which the company 
hiring the truck uses its own driver on the hauling trip and thus has 
the vehicle under its full control for the lease period, would classify as a 
private operation and not subject to railroad Commission jurisdiction.’’ 
The Court went on to say: ‘‘On the other hand, trip-leasing of trucks 
in which the truck owners also send along a driver is a transportation 
service subject to Commission rules as a common carrier.’’ 

The Court has issued a permanent injunction against Bruce’s Juices, 
Inc. from leasing motor vehicles for the transportation of its property 
where such vehicles are to be operated by the lessor or by a driver pro- 
cured directly or indirectly by such lessor, unless said lessor has obtained 
appropriate authority from the Florida Railroad and Public Utility 
Commission to transport property for compensation over the highways 
of the State of Florida. 





Shelled Peanuts Are ‘“‘Manufactured”’ Products 


The United States Supreme Court in substance has held that shelled 
Taw peanuts are ‘‘manufactured’’ products, and any for-hire motor 
carrier transporting them in interstate commerce must have operating 
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authority from the Interstate Commerce Commission. The case of 
Weldon v. I. C. C., was decided in the Sixth Cireuit Court and was taken 
to the United States Supreme Court on certiorari. The Supreme Court, 
however, denied certiorari, thus upholding the Sixth Cireuit Court’s 
decision. The District Court had enjoined the carrier from engaging in 
the interstate transportation of shelled raw peanuts, on the grounds, first, 
that such peanuts were manufactured products of agricultural commodi- 
ties and therefore not within the exemption provided by Section 203(b) 
(6) of the Interstate Commerce Act, and, secondly, that such peanuts, 
being manufactured products of agricultural commodities, were not with- 
in the scope of Mr. Weldon’s certificate, which authorized him to trans- 
port agricultural products in interstate commerce. 

In the Lower Court, the counsel for Weldon has conceded that shelled 
peanuts were manufactured products of agricultural commodities, but 
insisted that the carrier’s certificate authorized him to transport such 
products. The District Court where the proceeding originated pointed 
out that raw materials may be subject to the successive processes of 
manufacture, each of which is complete in itself, the several of which may 
be required to make the finished product. The Court noted that raw 
peanuts when transported to a shelling plant, and the shells removed 
by a lot of machinery, is no longer an agricultural commodity, but has 
become a ‘‘commercial item’’ ready for its next successive process in 
manufacture. 





Contract Carrier With Single Contract Must File Actual Charge 


A three Judge Federal Court, in Auto Transports, Inc. v. U. 8., 
recently held that the Interstate Commerce Commission may lawfully 
require a carrier under contract to a single shipper to file accurate and 
up-to-date statements of its actual freight charges. The carrier in this 
ease had filed the minimum charge when they first started doing business, 
but. subsequent thereto several increases had been made in the contracts 
with no corresponding change made in their schedule of rates filed with 
the Commission. 

The litigation began in 1948 when the I. C. C. called upon the carrier 
to show cause why he should not comply with Section 318(a) of the Act, 
which the Commission said requires the filing of accurate and up-to-date 
statements of charges. The carrier moved to vacate the order contending 
that the Section did not authorize the Commission to require it to revise 
its published schedule of minimum rates to conform to its contract rates. 
In its report pursuant to the suspension order, the Commission pointed 
out the legislative history of the Section and called attention to the words 
‘factually maintain and charge’’ were not contained in the applicable 
section of the Motor Carrier Act, and that the Commission had requested 
and obtained an amendment of the Act in 1940. The decision stated: 
‘‘Tt is true that the Commission’s order has the effect of construing Sec- 
tion 318(a) to require a contract carrier to file and publish a schedule 
of rates and charges which it actually maintains * * * and since 
Auto Transports has a contract with only one shipper, the order has the 
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rather anomalous effect of requiring it to actually charge that shipper 
the rates filed and published in their schedule. In other words, the con- 
tract rate must be the reasonably scheduled rate, or vice versa, but this 
does not prohibit Auto Transports and intervenor from contracting for 
any rate they choose, so long as they file the schedules showing such 
rate to be the posted minimum reasonable rate.’’ 





Movers Conference Requests Commission to Reconsider 
Definition of ‘“‘Household Goods” 


The Movers Conference of America recently filed with the Interstate 
Commerce Commission a petition for reconsideration by the entire Com- 
nission of a decision of Division 5 in Ex Parte MC-19 and has further 
asked for a dismissal of that order. The disputed rule 1(a) reads: ‘‘The 
term ‘household goods’ means personal effects and property used or to 
be used in a dwelling when a part of equipment or supply of such dwell- 
ing, furniture, fixtures, equipment and the property of stores, offices, 
museums, institutions, hospitals, or other establishments when a part of 
the stock, equipment or supply of such store, offices, museums, institu- 
tions, hospitals or other establishments; and articles, including objects of 
art, displays and exhibits, which because of their unusual nature or value, 
require specialized handling, and equipment usually employed in moving 
household goods. ’’ 

The Movers’ petition contends that this Rule eliminates certain 
named articles ‘‘such as furniture, and musical instruments which were 
specifically mentioned in the former definition,’’ and for the first time 
uses the words ‘‘unusual nature or value.’’ The Movers have asked the 
Commission to change the definition so that it would read: ‘‘The term 
‘moving service’ means the transportation of personal effects and prop- 
erty used or to be used in a dwelling when a part of the equipment or 
supply of such dwelling; furniture, fixtures, equipment and the prop- 
erty of stores, offices, museums, institutions, hospitals, or other establish- 
ments when a part of the stock, equipment or supply of such stores, 
offices, museums, institutions, hospitals or other establishments; and 
articles, including objects of art, displays and exhibits, which require 
specialized handling and equipment usually employed in the moving 
service,’’ 

In August, 1951 Division 5 found that the definition of household 
goods contained in Rule 1(a) is definite and unambiguous; the defini- 
tion reasonably reflects the proper functions of motor common carriers 
of household goods ; the formal construction of the definition in prior re- 
ports of the Commission is not confusing or otherwise contrary to the 
intent and meaning of the definition; a broader meaning of the definition 
urged by petitioners and respondents is not warranted; and the Movers’ 
Petition should be dismissed. The Movers Conference has taken vigorous 
exception to these findings. 
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Fourth Member Added to National Classification Board 


National Traffic Committee Chairman A. F. Matthews recently an- 
nounced the appointment of Mr. James E. Bordeaux as a fourth mem- 
ber of the National Classification Board. Mr. Bordeaux has been Seere- 
tary of the National Classification Board since 1949. A native of Wil- 
mington, N. C. and a graduate of Wilmington Law School, Mr. Bordeaux 
began his traffic transportation career in 1919 in the General Freight 
Agency of the Atlantic Coastline Railroad. Since that time he has had 
various positions in traffic work which included positions with the General 
Accounting Office and the Bureau of Federal Supply and Reconstruction 
Finance Corporation. Mr. Bordeaux became Commerce Assistant in the 
Traffic Department of the American Trucking Associations, Inc. in 1947 
and two years later was appointed Secretary to the Classification Board. 
Succeeding Mr. Bordeaux as Secretary is Mr. Eugene H. Huffman, who 
has been Chief Clerk since October, 1948. Mr. Huffman came to the 
Board as Chief Clerk from the Transportation Division, Bureau of Sup- 
plies and Accounts of the U. 8. Navy. He has been engaged in trans- 
portation work since 1931. 





Shift in I. C. C. Offices 


The Interstate Commerce Commission has announced the closing 
of its Bureau of Motor Carriers’ office at Tallahassee, Fla., and the reduc- 


tion of the Bureau’s office at Little Rock, Ark., from District head- 
quarters to the status of a District Supervisor’s office. The District 
Supervisors’ offices at Little Rock, Oklahoma City and New Orleans will 


report to the District Director of consolidated District 12 at Fort Worth, 
Tex. 





Water Transportation 


By Ricuarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 


Seatrain Lines, Inc. 
Temporary Authority—Savannah 


By report and order dated November 13, 1951 in Docket No. W-543 
(Sub. No. 2), the Interstate Commerce Commission has granted Seatrain 
Lines, Inc. temporary authority until May 11, 1952 to operate as a 
common carrier by self-propelled vessels, in interstate or foreign com- 
merce, in the transportation of commodities generally between the ports 
of New York, N. Y. and Savannah, Ga. The Central of Georgia Railway 
Company and the New York, Susquehanna and Western Railroad Com- 
pany supported the application, and the Federal Maritime Board inter- 
vened in favor of a restoration of water service between New York and 
Savannah. C. F. Willis, a common carrier by water, and southern and 
eastern railroads opposed the application. 

Protestant rail carriers viewed the application as a request for recon- 
sideration of the proposals advanced in the requests for temporary ap- 
proval and temporary authority submitted in Finance Docket No. 17357, 
wherein Seatrain sought authority to purchase the operating rights of 
the Ocean Steamship Company of Savannah, which approval was denied 
by the Commission and the application subsequently withdrawn. The 
rail carriers urged that the application for temporary authority ‘‘can 
only be regarded as an intransigent refusal of Seatrain to accept the final 
and conclusive effect of the order of August 10, 1951 disposing of such 
requests.’” The Commission’s report states, however: ‘‘The prior re- 
quest for temporary authority was submitted in a finance proceeding to 
implement an application by Seatrain to acquire the operating rights of 
another carrier. As previously indicated, the proposal in the finance 
proceeding has been withdrawn. Here applicant seeks a new and differ- 
ent authority to operate as a water carrier between New York and 
Savannah. We believe the issues arising from the two matters are sepa- 
rate and distinct, and that the application now before us should be con- 
sidered on its own merits.’’ 

The service proposal by Seatrain between Savannah and New York 
is the same as it has provided between New York, New Orleans and 
Texas City. The only difference between this service and that of other 
coastwise steamship lines, referred to by protestants as conventional or 
break-bulk operators, is that Seatrain transports property loaded in rail 
cars while the other carriers load and transport in their vessels loose or 
packaged goods, and property in special containers or compartments. 

The opposing carriers’ primary contentions were that the proposed 
Seatrain type service is different from the conventional type of operation; 

t there is no material difference between the service proposed and 
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that provided by railroads; that the only difference is that Seatrain is 
injected as an intermediate carrier with no advantage to shippers as com- 
pared to all-rail service; and that there are adequate rail routes between 
eastern and southern territories. In these circumstances, they argued, 
there could be no finding that there is an immediate and urgent need for 
a Seatrain type service and that there is no existing carrier service 
capable of meeting the needs of shippers. 

The report of the Commission points out that through traffic handled 
in conjunction with overland carriers constitutes an important and in- 
tegral part of the tonnage transported by the break-bulk carriers, since 
a substantial portion of their traffic, like that of Seatrain, originates 
beyond the ports, and that it does not appear, therefore, that applicant’s 
status as an intermediate carrier is basically different from that of the 
break-bulk operators. 

The report continued: ‘‘There can be no question that port areas, 
such as Savannah and New York, are dependent in an important degree 
upon water transportation for their growth and development. In War 
Shipping Administration T. A. Application, 260 I. C. C. 589, 591, we 
stated that: 


The dependency of ports and coastal areas upon the existence of 
water transportation is well known. The economy of such areas, 
to a large extent, is founded upon the availability of such transpor- 
tation, without which a large part of their economy would not have 


been developed, and with the discontinuance of which a large part 
of their normal economic activity will cease to exist. 


* * * Tt is our view that in determining whether there exists an 
immediate and urgent need for transportation and whether there is 
available carrier service capable of meeting that need, we are not 
limited merely to ascertaining if there are carriers who are physically 
capable of performing the service, but that we also may consider 
the economic needs of commerce and industry for a particular type 
of transportation service.’’ 


The Commission cited various cases in which it has been repeatedly 
found that communities and shippers are entitled to adequate service 
by water as well as by rail and motor truck, and concluded that the 
statements of many shippers supporting the application indicate that 
their need for service between New York and Savannah such as existed 
before the war has not been met and that there continues to be an imme- 
diate and urgent need for coastwise steamship service between the two 
ports. 

A request of several eastern and southern railroads for a temporary 
restraining order against Seatrain’s service between New York and 
Savannah, pending trial of a suit for permanent injunction, was denied 
by the Virginia eastern district federal court, Alexandria, Va., on No- 
vember 26. 
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East Coast Shipping Co., Inc. 
Certificate Transfer 


By report and order dated November 15, 1951, in Finance Docket 
No. 17511, the Commission has approved the transfer to Florida Barge 
Lines, Inc. of the certificate dated June 9, 1950, issued in Docket No. 
W-993, Sub. No. 3, to East Coast Shipping Co., Inc. The certificate 
transferred to Florida Barge Lines, Inc. authorizes it to operate as a 
common carrier by non-self-propelled vessels with the use of separate 


towing vessels in the transportation of commodities generally between 
Jacksonville and Banana River, Fla. 





Polarus Steamship Co., Inc. 
Application Denied 


By report and order dated November 8, 1951 in Docket No. W-1015, 
the Commission has denied the application of Polarus Steamship Co., 
Inc., of New York, N. Y., for authority to operate as a contract carrier 
in the transportation of chemicals, in bulk and in packages, from ports 
along the Gulf of Mexico coast to ports along the Atlantic coast. 





Newtex Steamship Corporation 
Temporary Authority—Sulphur 


By order dated November 14, 1951, in Docket No. W-896, Sub. No. 
ll, the Commission has granted Newtex Steamship Corp., of New York, 
N. Y., an extension until March 26, 1952 to operate as a common carrier 
by self-propelled vessels in the transportation of crude sulphur, in bulk, 


oe Port Sulphur, La. to Chester, Pa., Camden, N. J., and New York 
arbor. 
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O. Regulation 
06. Commission Jurisdiction. 


Motor vehicles used in transporting unmanufactured agricultural commodities 
only are within the partial exemption of Sec. 203(b)(6) even though the same vehicles 
are used on other occasions in transporting for compensation non-exempt commodi- 
ties, citing 166 F. 2d 116, 186 F. 2d 400. MC-1I10725, Holt Contract Carrier Appli- 
cation, ........ od, ee , Nov. 13, 1951, Commission. 

The exemption of Sec. 203(b)(1) does not authorize the transportation in 
interstate commerce in charter trips of groups of school children. MC-112422, 
Van Galder Common Carrier Application, not to be printed, Nov. 6, 1951, Div. 5. 

In determining the effect of the second proviso of Sec. 206(a), an exception to 
the Act applies only to those who clearly fall within its terms, citing 41 M. C. C. 693. 
While a carrier may not come within the exemption of this proviso if its intrastate 
operations are conducted in more than one state, it has not been decided whether 
the exemption of this proviso applies to a carrier engaged in operations within a 
single state and an adjoining foreign country. MC-97384, Sub 2, Roberts Common 
Carrier Application, not to be printed, Oct. 29, 1951, Div. 5. 


07. Administrative Procedure. 


The fact that continued hearings were conducted before two different examiners, 
the second of which heard only the evidence in opposition and wrote the recom- 
mended report and order did not prejudice applicant since ultimate decision is not 
made by examiner. MC-17481, Sub 8, Moore Motor Freight Lines Extension— 
Canned Goods, not to be printed, Nov. 15, 1951, Div. 5. 

In a case involving extension of motor carrier operations, the burden of proof 
upon the applicant entails the introduction of substantial evidence that service pees 
ently available to shippers is inadequate to meet their reasonable needs. MC-108937, 
Sub 7, ogg! Motor Freight Lines Extension—Mankato, not to be printed, 
Oct. 29, 1951, Div. 5 . 

A report and order issued on the basis of a hearing before an examiner not 
= under Sec. 11 of the Administrative Procedure Act is valid notwithstanding 

Riss decision, 341 U. S. 907, since no employees of the Bureau of Motor Carriers 
appeared as counsel or witnesses and no objection was made to examiner’s qualifica- 
tions before close of the hearing, citing I. C. C. order of jpy 30, 1951 in MC-7213 
(Sub No. 8) and decision in MC-87 53 (Sub No. 28). -95535, Cleo Crouch— 
Modification of Certificate, it ot ee , Oct. 26, 1951, Div. 5. 


10. Carriers 
13. Carrier Status. 


Purchase and transportation of coal and mine timbers for immediate resale 
amg to prior orders from customers held to constitute engaging in transportation 
or hire, citing 46 M. C. C. 868._ MC-112583, Collins Common Carrier Application, 
not to be printed, Oct. 25, 1951, Div. 5. 


16. Corporate Reorganization. 


Modified plan of reorganization of the Florida East Coast Railway Company, 
debtor, further modified and approved. F. D. 13170, Florida East Coast Ry. Co. 
Reorganization, I. C.C. ......., Oct. 25, 1951, Commission. 
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20. Franchises 


21. Necessity. 
GRANTED IN PART 


MC-111438, Baxter Common Carrier Application, not to be printed, Oct. 22 


» Div. 5. 
MC-112354, T. & U. Transport Common Carrier Application, not to be printed, 
Oct. 19, 1951, Div. 5. 


DENIED FOR FAILURE OF PROOF 


oe ae Cooper Contract Carrier Application, not to be printed, Oct. 25, 
, Div. 5. 
ee ae Hoffer Contract Carrier Application, not to be printed, Oct. 25, 

, Div. 5. 
mit Carlson Contract Carrier Application, not to be printed, Oct. 18, 

, Div. 5. 

W-1015, Polarus Steamship Co. Contract Carrier Application, 

Nov. 8, 1951, Div. 4. 

Shortage of rail tank cars held not to be sufficiently temporary to justify limi- 
tation of authority to 12 months. MC-112223, Quickie Transport Company Common 
Carrier Application, not to be printed, Oct. 19, 1951, Div, 5. 

In an irregular-route authority proceeding, no authority is required to traverse 
certain states for operating convenience only, citing 51 M. C. C. 770. MC-11238I, 
_ I, yt as 4 _— Contract Carrier Application, not to be printed, 

ov. 7, , Div. 5. 


22. Quality. 
Authority to transport “farm supplies” is not equivalent of authority to transport 


eneral commodities. MC-95535, Cleo Crouch—Modification of Certificate, 
i eee , Oct. 26, 1951, Div. 5. 


Limits of New York City commercial zone and of New Jersey municipalities 
within 5 miles thereof redefined. Ex Parte MC-37, Commercial Zones and Terminal 
Areas, | el eee , Nov. 9, 1951, Div. 5. 

_A carrier authorized to transport general commodities except commodities re- 
quiring special “4° is not authorized to transport prefabricated buildings 


requiring cranes for loading and unloading and low-side trailers 32 feet or more 
in length for transportation. MC-41915, Sub 10, Hively Extension—Prefabricated 
Steel Buildings, not to be printed, Nov. 8, 1951, Div. 5. 

A restriction on authority to handle empty containers and testing equipment 
limiting transportation to “return movements” is not clear as to meaning and would 
be difficult to enforce. MC-76264, Sub 13, Webb Extension—Tobacco Containers, 
not to be printed, Nov. 6, 1951, Div. 5 : 

Generally, it is not desirable to limit authorized common carrier service to the 
sites of particular plants or to specific Government installations, except where their 
location cannot otherwise be described with particularity. MC-101353, Sub 11, Senate 
Cartage Co. Extension—Fort Knox, not to be printed, Nov. 9, 1951, Div. 5. 

In the absence of proof of need for through service, an applicant will not, be 
permitted to “tack” its present routes with those described in an extension application. 
MC-61600, Sub 2, Greig Freight Line Extension—New England, not to be printed, 
Oct. 23, 1951, Div. 5. . 

The Commission is reluctant to localize and isolate grants of common carrier 
authority by encumbering them with restrictions against tacking except for g 
cause shown. MC-88857, Sub 53, Collett Extension—Rangely, not to be printed, 
Oct. 25, 1951, Div. 5. . ¥ 

Authority to transport “building materials and construction supplies used in 
connection therewith,” and “commodities requiring rigging and erecting equipment, 
includes authority to transport cast iron pipe when intended for use as a building 
material or when it requires the use of rigging equipment in the transportation, 
loading or unloading thereof. Skid boards and ropes are rigging equipment. | 
65922, McDade Interpretation of Certificate, a ae , Oct. 25, 1951, Div. 5. 
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Restrictions should not be imposed on the service to be rendered by applicant 
except where clearly necessary for the protection of competing carriers. MC-]494, 
Sub “* 4 Common Carrier Extension—Milwaukee, not to be printed, Oct. 23 
1951, Div. 5. 

Since findings as to public convenience and necessity also relate to the future, 
a carrier's service is not restricted to traffic or origins existing at time certificate 
was issued. The joining of separate grants of authority to provide a through service 
is authorized, provided such joining is at authorized common points as gateways, 
citing 48 M. C. C. 610, 611. MC-C-1134, Arrow Transportation Co. v. Collett, ........ 
M. € Re, cscs , Oct. 22, 1951, Div. 5. 

The term “supplies and equipment used in the manufacture of textile mill 
products” includes fuel oil when transported to a textile mill. MC-C-1143, Mutrie 
Transportation v. Blue Line Express, a og ae , Nov. 7, 1951, Div. 5. 

Since the findings and order in Ex Parte MC-37 have not yet become final, a 
carrier's authority to serve area in vicinity of authorized point is governed by 
Administrative Ruling 87. The Commission will not authorize carriers to serve 
commercial zones on the basis of the Ex Parte MC-37 findings, but only upon the 
basis of the individual record in each case showing a need for such service, citing 
48 M. C. C. 187. MC-69833, Sub 20, Associated Truck Lines Extension—Commercial 
Zones, not to be printed, Oct. 30, 1951, Div. 5. 


23. Grandfather. 


Because of the peculiar characteristics of the operations of carriers of household 
goods, the Commission has been less exacting as to the evidence required to establish 
grandfather rights with respect to such operations than it has concerning operations 
of carriers of general freight. The test to be applied in determining the -—— | 
tights to which individual carriers are entitled must be pon ae upon actua 
ee and not upon a mere ss out. MC-1366, Condit—Modification of 

ertificate, not to be printed, Nov. 7, 1951, Div. 5. 


24. Extensions. 
GRANTED 
MC-73613, Sub 3, Benson Co. Extension—New York, New Jersey and Pennsyl- 


vama, not to be printed, Nov. 7, 1951, Div. 5. 


_ MC-111159, Sub 2, Petroleum Transporters Extension—Meridian, not to be 
printed, Oct. 19, 1951, Div. 5 


MC-105987, Sub 4, Gillmor Co. Extension—Petroleum Products, not to be printed, 
Nov. 5, 1951, Div. 5. 
GRANTED IN PART 


Dj MC-21866, Sub 32, West Extension—Michigan, not to be printed, Oct. 31, 1951, 
iv. 5. 
mee Sub 10, Pitzer Extension—Delaware Points, not to be printed, Oct. 24, 


, Div. 5. 
moe Sub 8, Decker Extension—Canned Goods, not to be printed, Oct. 24, 
, Div. 


_ MC-69052, Sub 24, Reed Trucking Co. Extension—Wachapreague, not to be 
Printed, Oct. 18, 1951, Div. 5. 


_ MC-9685, Sub 22, Emery Transportation Co.—Extension—Beverages, not to be 
Printed, Oct. 23, 1951, Div. 5. 


' MC-107488, Sub 3, Forrest Manor Extension—Feed, not to be printed, Oct. 23, 
, Div. 5. 
Te ete Sub 1, Genke Extension—Towaco, not to be printed, Oct. 23, 1951, 


MC-1649, Sub 48, Railway Express Motor Transport Extension—Fort Wayne, 
Not to be printed, Oct. 18, 1951, Div. 5. 
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MC-34865, Sub 15, O. L. D, Forwarding Extension—Barge—Line Shipments, 
not to be me Oct. 30, 1951, Div. 5. 

MC-107511, Sub 3, Indianapolis—Kansas City Motor Express Co. Extension~ 
Lake City, Mo., not to be printed, Nov. 6, 1951, Div. 5. 

MC-4923, Sub 6, Reefer Transit Line Extension—Fresh Meat, not to be printed, 
Nov. 15, 1951, Div. 5. 

MC-29934, Sub 6, Lo Biondo Bros. Motor Express Extension—Insecticides, not 
to be printed, Nov. 6, 1951, Div. 5. f 

MC-9685, Sub 6, Emery Transportation Co. Extension—Packing House Products, 
not to be pemtes, Oct. 22, 1951, Div. 5. 
a the “t Sub 1, Turnbaugh Extension—Paperboard, not to be printed, Oct. 23, 

, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-2653, Sub 24, Munroe and Arnold Extension—Vermont, not to be printed, 
Oct. 19, 1951, Div. 5. 
MC-37421, Sub 7, Candler Extension—Cherokee County, not to be printed, 
Oct. 19, 1951, Div. 5. ‘ 
_ MC-107515, Sub 80, Refrigerated Transport Co. Extension—Candy, not to be 
printed, Oct. 19, 1951, Div. 5. ; 
MC-9787, Sub 13, Utzinger Extension—Southwestern Territory, not to be printed, 
Oct. 17, 1951, Div. 5. 
MC-11220, Sub 48, Gordons Transports Extension—Three Commercial Areas, 
not to be printed, Nov. 7, 1951, Div. 5. 
MC-111149, Sub 3, Kilmer Transportation Co. Extension Uniontown, 
Ge meen Nov. 13, 1951, Commission. 
MC-55905, Sub 26, West Coast Fast Freight Extension—Okanogan Valley, not 
to be printed, Nov. 14, 1951, Div. 5. 
MC-68349, Sub 10, Rowe Transfer & Storage Extension—Refrigerators, not to 
be printed, Oct. 29, 1951, Div. 5. . . 
93 eg 2, Saner Extension—Mining Machinery, not to be printed, Oct. 
, , Div. 5. 
MC-37840, Sub 6, Conley Extension—Indiana and Illinois, not to be printed, 
Oct. 19, 1951, Div. 5. ; : 
MC-16729, Sub 1, McLaughlin Extension, not to be printed, Oct. 23, 1951, Div. 5. 
MC-15318, Sub 29, Kimbel Lines Extension—Mempbis Area, not to be printed, 
Oct. 24, 1951, Div. 5. aa: 
The public should not be deprived of the benefit of an improved service in a 
groper case merely because it might divert some traffic from other carriers. MC-2900, 
~d < ie Southern Trucking Co. Extension—Raleigh, not to be printed, Nov. 5, 
, Div. 
Proof of operations in equipment leased to another carrier or of past. unlawful 
rations is of little or no weight as evidence of need for proposed service, citing 
52 M. C. C. 477. The fact that existing carriers have not participated in the traffic 
in the absence of a refusal to do so does not warrant a grant of authority to a 
new carrier, citing 47 M. C. C. 311. MC-107107, Sub 25, Alterman Extension— 
Allentown, not to be printed, Oct. 23, 1951, Div. 5. , 
Follow-the-traffic doctrine applied to permit contract auto carrier to serve new 
plant where shift in traffic occurs through no fault of carrier and latter is confront 
with the loss of a substantial amount of its business. MC-75305, Sub 10, Dealers 
Transport Co. Extension—Clay County, not to be printed, Oct. 18, 1951, Div. 5... 
Denied, since delays in handling shipments, particularly |.t.l., are normal incr 
dents of transportation and those experienced by supportin singers are not unusual, 
of frequent occurrence or of unreasonable duration. C-59265, Sub 4, Stibbs 
Transportation Lines Extension—Western New York Points, not to be printed, 
Oct. 23, 1951, Div. 5. a 
Application to serve 10-mile radius of Memphis denied where only plant within 
radius of city can be served under Administrative Ruling 87. MC-111468, Sub 8, 
| ag! Freight Lines Extension—Memphbis Area, not to be printed, Oct. 18, 1951, 
iv. 5. 
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Where need for service to and from points in Philadelphia commercial zone is 
limited to traffic to or from New Hampshire, authority to serve commercial zone 
will be appropriately restricted. MC-17650, Sub 3, Roberts Express Extension— 
Philadelphia Commercial Zone, _ 5 ee , Nov. 13, 1951, Commission. 

Shippers located near Buffalo should not be subjected to the delays, expense and 
hazard to lading which accompany interchange of traffic at Buffalo where the haul 
by the local connecting carrier is of little significance from a revenue standpoint and 
granting of commercial zone authority would only extend authority presently exer- 
cised under Administrative Ruling 87 by three miles. MC-31444, Sub 31, Schreiber 
Extension—Buffalo, +e a , Nov. 13, 1951, Commission. 

Shippers’ fear that local motor carrier may in the future impose embargo on 
certain shipments no basis for finding of present inadequacy. MC-106163, Sub 10, 
Red Line Transfer & Storage Co., Extension—Little Rock, not to be printed, 
Nov. 7, 1951, Div. 5. ’ 

The follow-the-traffic doctrine does not apply where applicant will suffer no 
loss of traffic from its present origin and consequently will not suffer loss of revenue, 
citing 47 M. C. C. 727, 730. MC-109652, Sub 5, Smith Co., Extension—Obio Origins, 
not to be printed, Nov. 5, 1951, Div. 5. 


24.1. Alternate Routes. 


Where one terminus of proposed alternate route is restricted against traffic 
originating at or destined to other terminus, there is no presently authorized route 
to which proposed route would be alternate. MC-7746, Sub 41, United Truck Lines 
Extension—Connecting Route, not to be printed, Oct. 24, 1951, Div. 5. 


25. Temporary. 


Since communities and shippers are entitled to adequate service by water as 


well as by rail and motor truck, citing 265 I. C. C. 169, 265 I. C. C. 207, 265 1.C.C. 
247, 265 I. C. C. 271, temporary water carrier authority between New York and 
Savannah granted to provide water carrier service interrupted by war. W-543, 
Sub 2, Seatrain Lines Temporary Authority Application, ‘ C Dt , Nov. 13, 
1951, Commission. 


26. Public Interest. 


& ¥ Bus Service Contract Carrier Application, 
27. Transfer. 


Water carrier certificate transfer approved. F. D. 17511, East Coast Shipping 
Co. Certificate Transfer, not to be printed, Nov. 15, 1951, Div. 4. 
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28. Modification or Revocation. 


Where certificate has been revoked for failure to comply with insurance _Tequire- 
ments, certificate will be reinstated upon complying with insurance requirements 
where extenuating circumstances exist. Past unauthorized operations and past 
failures to comply with Commission’s rules and regulations do not alone constitute 
sufficient grounds for revocation of certificates, since revocation proceedings are 
not a punishment a 3 } Core MC-65443, & Sons Common Carrier 
Application, ........ M. C. C. ........ , Nov. 9, 1951, Div. 5 


29. Abandonment. 
ABANDONMENT AUTHORIZED 


4,766 feet. F. D. 17458, N. Y., C. & St. L. R. Co. Abandonment, not to be 
printed, Nov. 2, 1951, Div. 4. 


91 miles. F. b. 17150, G. M. & O. R. Co. Abandonment, not to be printed, 
Nov. 15, 1951, Div. 


53.48 miles. F. ». 17436, Helena & Northwestern Ry. Abandonment, not to be 
printed, Nov. 2, 1951, Div. 4. 


30. Finances 
34. Purpose. 
NOTES AUTHORIZED 


F. D. 17516, Pennsylvania Greyhound Lines, Inc., Note, not to be printed, 
, <" 1951, Div. 4. Purchase of land at terminal. 
17517, — Van & Storage Co. Note, not to be printed, Nov. 13, 1951, 
Div. /' O  aitsona working capital. 
F. D. 17368, Lake Terminal R. Co. Notes, not to be printed, Nov. 9, 1951, 


Div. - E agent financing. 
D. 175 8, Donora Southern R. Co. Notes, not to be printed, Nov. 1, 1951, 
Div 4 i ght financing and general rehabilitation. 
F. D. 17507, Atlantic & North Carolina R. Co. Note, not to be printed, Nov. 2, 
1951, Div. 4. Equipment financing and general rehabilitation. 


BONDS AUTHORIZED 


F. D. 17475, Associated Transport, Inc., Bonds, not to be printed, Nov. 20, 1951, 
Div. 4. Debt refinancing. 

F. D. 17512, Tennessee R. Co. Bonds, not to be printed, Nov. 2, 1951, Div. 4. 
Extension of maturity. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17520, cw? me Line R. Co., Equipment Trust Certificates, not to be 
printed, Nov. 19, 1951, . 

F. D. 17525, ihnthore Pacific Ry. Co. Equipment Trust Certificates, not to be 
printed, Nov. 20, 1951, Div. 4. 

F. D. 17484, Chicago, Rock Island ° Pacific R. Co. Equipment Trust Certificates, 
not to be printed, Oct. 23, 1951, Div. 4. 

F. D. 17524, Great Northern Ry. Co. Equipment Trust Certificates, not to be 
printed, Nov. 21, 1951, Div. 4. 

F. D. 17523, 'Pittsburgh & L. E. R. Co., Equipment Trust Certificates, not to be 
printed, Nov. 21, 1951, Div. 4. 
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STOCK ISSUE AUTHORIZED 


F. D. 17494, Consolidated Freightways, Inc., Stock, 
1951, Div. 4. Workin capital and equipment financing. 

F. D. 17513, ET WNC Transportation Co. Stock, not to be printed, Nov. 9, 
1951, Div. 4. Stock split. 

F. D. 17142, Capital Transit Co. Stock, Re , Oct. 22, 1951, Div. 4. 
Modification of prior approval of stock split. 


37. Value or Consideration. 


The book value of capital stock represents the amount of net assets at values 
carried on the books, and the value a share is determined by dividing the sum of 
capital stock —_ surplus by the ~~ er of shares outstanding, citing .. < G. @; 
377 M. C. C. 588; 40 M. C. 527, aa 267 I. C. C. 289, 291. F. D. 15649, 
Cooperative Foon Co. And hy I. C. C. ........, Nov. 13, 1951, Commission. 


40. Operations 
42. Equipment. 


Modification of automatic block signal system none b ee are 

approved. No. 28,000, Sub 110, Minneapolis, St. P. & S.S 
, Nov. 19, 1951, Div. 3 ; 

Signal location to left of track authorized subject to maximum speed restriction 
where signal overhead or to right would involve excessive expense and safety would 
not be impaired. Ex Parte 171, Lake Superior & Ishpeming R. Co.., ........ yt 
wny Oct. 30, 1951, Div. 3. 


48. Joint Utilization. 


Trackage rights approved. F. D. 17503, Gulf, Colorado & Santa Fe Ry. Co. 
Trackage Rights, not to be printed, Nov. 15, 1951, Div. 4. 


50. Service 
57. Allowances. 


A carrier has no right by tariff to include within the switching district tracks 
over which the carrier has no right to operate as a common carrier, or which cannot 
be served by other common carriers through switching arrangements or otherwise, 
citing 206 I. Xe C. 362, 367, and allowances ee to be granted to a shipper for 
performing switching services over privately-owned tracks are unlawful. / & S 
3907, gewching and Allowances at Holston, Yous. Lo te , Oct. 22, 1951, 

iv, 


59. Discrimination. 


Refusal of interstate steamship company to sell tickets to or to transport 
i ance passengers because of color held discriminatory, but reparation denied 
oY of showing of PESupp. damages, citing 148 Fed. 968, 974; 230 U. S. 


07; distinguishing - a 709, 186 F. 2d 879. No. 30769, Haley v. Wilson 
oly Operating Co , Nov. 2, 1951, Div. 3. 
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60. Charges 
61. Rate Making. 


While it may ordinarily be assumed, in the absence of specific cost fi ree that 
under ordinary circumstances the cost ‘of moving truckload traffic would be les 
than the average cost for all traffic, no such assumption may be made where the 
peak movement of the commodity is during the season in which it requires extensive 
refrigeration. Lower rates published by other carriers in order to obtain back-haul 
—_ are not £ test of reasonableness. ] & S M-3297, Butter from Sully, lowa to 

Citegee. | i > s ee Oct. 22, 1951, Div. 3 

here shipper is entitled to lowest combination of rates, all factors in the 
combination are to be increased by Ex Parte 162 and 166 increases. No. 30327, 
ay soa Propane Gas Corp. v. Pennsylvania R. Co., ........ << ae , Oct. 30, 


irrespective of the findings sought by complainants in a proceeding alleging 


rates to ps ag and unreasonable, if the Commission finds the assailed rates to 
be unreasonably low, it is — uired under Sec. 216(e) to determine and prescribe 
minimum reasonable rates. en individual rates are shown to be reasonably com- 
pensatory, only the most compelling reasons, such as the preservation of an existing 
rate structure, will induce the Commission to condemn them, citing 32 M. C. C. 339. 
MC-C-II11, Oil Field Haulers Assn. v. Acton, _ 2 , Nov. 6, 1951, Div. 3. 


62. Passenger Fares. 


Lack of civilian demand for tourist sleeper service basis of approval of can- 
cellation of intermediate-class passenger fares in such service, since basis of com- 
pensation for use of such cars for military use may be arrived at by separate 
contract under Sec. 22 of the Act. J] & S 5883, Intermediate Class Fares in Western 
Territory, he Go Re cesses Oct. 22, 1951, Div. 2. 

Special service charges for reserved coach seats on certain de luxe trains held 
justified in view of better equipment, extra services and tendency of such charges 
to reduce number of unclaimed reservations. J] & S 5920, Reserved Coach Seat 
Charges Between California and Oregon, a oe eee , Nov. 7, 1951, Div. 3. 


63. Commodity Classification. 


Ratings and rates are not and cannot be predicated merely upon the particular 
use to which an article may be put. All commodities must be billed in accordance 
with descriptions — therefor, despite any particular use to which they may 
be put that is different from that for which they are manufactured. No. 30496, 
yr & Stock Co. v. Pennsylvania R. Co : hs. ow ee , Nov. 6, 1951, 

iv. 3. 

Cut or torn bags having no . gaee value than for conversion into cotton bale 
coverings held to take ratin ags, old, worn out, having no greater value = 
for conversion into second h cotton bale covering, and not to take rating of 
old bags, cut or torn in wr a be into fibre, and applicable rag ” 
not + gen ates 199. No. 30703: Stein Bag Co. v. 

SS & eee _ ee ‘ost % 1951. 

Worn-out ian “molds suitable only for remelting held to take rating of ingot 
molds, used or new, but latter rates held to be unreasonable to extent in excess 
scrap iron rates, citing 262 I. C. C. 384. No. 29585. Vulcan Mold & Iron Co. 
v. Pennsylvania R. Co., ........ ee eee , Nov. 9, 1951, Div. 3 


65. Rate Level. 


The applicability of the rate "4 ed is properly in issue under an allegation 
of unreasonableness, citing 273 1. C. C. 119. No. 30501, Citizens Gas & Coke Utility 
v. Illinois Central R. Co ic , Nov. 5, 1951, Commission. 
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While motor carriers may be justified in publishing all-freignt truck load 
wmmodity rates, not including loading and unloading, in order to attract traffic 
ww moving in private carriage, such rates should not be lower than those able 
effect diversion of such traffic of — between other points. ] & S 
3459, Washing Machines and Merchandise—Dennis Truck Line, M. C. C. 

, Nov. 6, 1951, Div. 3 2 ; He 

Blanket application of transcontinental rates are not necessarily determinative 
of the reasonableness of rates to intermediate points, citing 129 1. C. C. 283, ’ 
particularly where competitive factors influenced such rates or such rates were 
oly temporary in connection with defense effort. No. 30565, Wood v. Southern 
Pacific Co., .......+ L.cac » Nov. 7, 1951, Div. 3. : 

The price of surplus material purchased from the government is not of con- 
tolling significance in determining the value of such commodities or of the reason- 
ableness at te rates applicable thereon, citing 280 I. C. C. 552, 555. Further, value 


isonly one of the elements to be considered in passing upon rate reasonableness. 


No. 30563, Milner Export & Trading Co. v. C..B. & Q. R. Co., ........ <a 
Oct. 24, 1951, Div. 3. 

Since special-docket orders are based upon agreed statements of fact, oy 
cannot _be regarded as controlling precedents in formal proceedings, citing 278 
.C. C. 701, 704, even though such statements of fact may contain admissions 
aginst interest. No. 30601, Kaiser-Frazer Corp. v. A. T. & S. F. Ry. Co., 

LGC ......, »,, Oct. 22, 1951, Div. 3. 

Where shipper’s complaint indicates that the reasonableness of rates collected 
during pendency of proceeding was also in issue, complainant will be awarded 
reparation as to these shipments even though prayer section of complaint does not 
contain specific request for reparation on shipments moving pendente lite, citing 
271. C. C. 67. No. 29924, Buckerfield’s v. A. T. & S. F. Ry. Co., ........ .cG. 

Nov. 5, 1951, Commission. : ‘ 

Increased classification ratings on self-service basket carts approved since light 
and bulky l.c.l. freight is generally carried at a deficit and comparison with other 
approved ratings shows proposed classification not unreasonable, citing 177 I. C. C. 
5, 109; 183 I. C. C. 281; 122 I. C. C. 582. I & S 5835, Classification of Self-Service 
Basket Carts, od, ee , Nov. 5, 1951, Div. 3 

Locomotives and tenders destined for scrapping held to take rating of “loco- 
motives, locomotive tenders, moving on own wheels but not under own power,” but 
rates held unreasonable to extent in excess of 70 B ad cent of scale prescribed _in 
15 1.C.C. 517. No. 30699, Northwestern Steel & Wire Co. v.C. & N. W. Ry. Co., 

2 4 oe , Nov. 13, 1951, Div. 3. ; 

Reasonable rates and rules — compensation for transportation of mail 
and services connected therewith prescribed. No. 9200, Railway Mail Pay, 
LCC... Nov. 13, 1951, Commission. 

Various increases in railway express rates and charges as detailed in the report 
approved. Ex Parte 177, Increased Express Rates and Charges, 1951, ; 

, Oct. 23, 1951, Commission. 


Jo ee ee ewes , 


65.1. Demurrage Charges. 


Where demurrage charges have accrued owing to failure of consignee to unload 
promptly, accrued charges will be reduced by credits tog from carrier’s failure 
10 spot cars promptly as space became available. No. 29771, National Trucking 
© Storage Co. v. Pennsylvania R. Co., ........ oo @ 3. , Oct. 23, 1951, Div. 2. 

Charges collected for any detention of cars by carriers at points short of em- 
argoed destinations to which they are billed are inapplicable, citing 272 I. C. C. 
M3. Embargoes do not relieve the carrier of the duty to carry to billed destina- 
tons all cars en route at time embargo is declared or which are accepted for 
"ansportation contrary to the embargo. No. 30612, Smith v. A. T. & S. F. Ry. Co., 

|, sf me Nov. 13, 1951, Div. 3. 
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67. Tariffs. 


Where ae agg of P nwessoys rates to all points in W. T. L. Territory would 
require publication of a distance scale and a reference to all distance tariffs, and 
supply of latter has been exhausted, carriers will be authorized instead to publish 
rates to stations to which rates are now in effect and to other known consuming 
weg No. 30302, Cochiti Pumice Co. v. Abilene & Southern Ry. Co., ..... 
< 34h oper , Oct. 24, 1951, Div. 2. 


80. Unification 
81. Types Permissible. 


The sale of all irregular route rights within a state and the retention of rights 
within that state solely for the purpose of serving points in states more distant 
from base area does not constitute a split of operating rights within the meaning of 
25 M. C. C. 558. MC-F-4797, A & P Trucking Corp—Purchase (Portion)—Dana 
Trucking Co., not to be printed, Nov. 1, 1951, Div. 4. 

In determining whether or not rights may be unified to pectin through service 
at common service point, citing 56 M. C. C. 783, location of common service point 
in base area is determined in terms of airline miles and not by actual railway or 
highway distances, citing 51 M. C. C. 794, 48 M. C. C. 637. MC-F-4633, Chicago 
Express—Purchase—Huck’s Transfer, not to be printed, Nov. 5, 1951, Div. 4. 

Where there is a restriction in applicant’s certificate against the performance 
of service at point common to route to be acquired, such routes may not be com- 
bined to provide a through service, since vendee may not perform service under 
unified rights that it could not previously have performed through interchange 
with vendor, distinguishing 45 M. C. C. 611. MC-F-4705, Eastern Motor Express— 
Purchase—Wilson Motor Lines, not to be printed, Nov. 16, 1951, Div. 4. 


83. Acquisition or Merger. 
APPROVED 


MC-F-4731, Bulk Transport Co—Purchase (Portion)—Rogers Cartage Co., not 
to be printed, Nov. 6, 1951, Div. 4. F ; 
MC-F-4890, Garrett Freight Lines—Purchase (Portion)—S & S Freight Lines, 
not to be printed, Nov. 26, 1951, Div. 4. : 
MC-F-5001, Gateway Transportation Co—Purchase—Scarpace Freight Lines, 
not to be printed, Oct. 24, 1951, Div. 4. 
a eae Brooks—Purchase—Dumas Truck Line, not to be printed, Oct. 25, 
, Div. 4. 
MC-F-5017, Scofield—Purchase (Portion)—Frisco Transportation Co., not to be 
printed, Oct. 29, 1951, Div. 4. 


84. Lease or Operating Contract. 
Modification of lease to provide increased rentals approved as part of loan 


transaction between lessor’s controlling stockholder and lessee. F. D. 12456, Atlantic 
& North Carolina R. Co. Lease, not to be printed, Nov. 2, 1951, Div. 4. 


85. Dormant Franchises. 


Denied, for failure of applicants to show extent of prior operations and traffic 
needs in territory involved. MC-F-4617, Stevens—Purchase—(Portion)—Heldreth, 
not to be printed, Oct. 19, 1951, Div. 4. 


on exis 
interest 
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86. Effect on Service or Public. 


Denied, where proposed sale would result in separation of regular-route and 
imegular route rights originally granted upon ~ a, of need for both operations 
conducted by single carrier, as on traffic moving from regular route points to 
imegular route territory. MC-F-4792, Houff Transfer—Purchase (Portion)—Elliott 
Bros. ——— Co., not to be printed, Oct. 19, 1951, Div. 4. 

Denied, ere ‘proposed through service under unified rights would result in 


circuitous, wasteful and uneconomical transportation. MC-F-4686, Carroll Transport 
—Purchase (Portion)—Midland Transfer, not to be printed, Oct. 24, 1951, Div. 4. 


88, Effect on Competitors. 


Denied, where unified operations would result in new service with adverse effect 
on existing carriers since the interest of competing carriers is part_of the public 
interest, citing P. I. E. case, 57 M. C. C. 341, 57 M. C. C. 467. “ghia 3 Super 
Service Motor Freight—Purchase (Portion)—Hayes Freight Lines, C. 

.. Nov. 13, 1951, Commission. 





Recent Court Decisions 
By Warren H. Waener, Editor 


Question as to qualification of Hearing Examiner not raised until in court—amend- 
ment of court petition relative to qualification of Hearing Examiner permitted 
on day of court trial. 


Tucker Truck Lines v. United States, et al. [No. 7490 (3) ] 


A three-judge court for the Eastern District of Missouri, Eastern 
Division, on October 18, 1951, remanded to the Commission for appro- 
priate action a motor carrier application which had been heard by an 
Examiner who had not been qualified under the Administrative Pro- 
cedure Law. 

Quoting from the opinion of the Court: 


This is an action by L. A. Tucker Truck Lines, Inc., to annul, set 
aside and enjoin an order of the Interstate Commerce Commission grant- 
ing C. L. Cunningham, d/b/a Pemiscot Motor Freight Company, a com- 
mon carrier by motor vehicle, additional operating authority to engage 
in interstate commerce over regular routes between specified points in 
the United States as more fully described in a certificate of public 
convenience and necessity issued to Pemiscot Motor Freight Company 


in accordance with the terms of the above described order. The case 
was heard by a court composed of three judges, pursuant to Section 
2284 and 2325, Title 28, USCA. 

Orders of the Interstate Commerce Commission are reviewable in 
this court. United States v. Maher, 307 U. S. 148. The functions of 
the reviewing court are strictly limited. With respect to such limita- 
tions the Supreme Court in Rochester Telephone Company v. United 
States, 307 U. S. 125, 1. e. 140, said ‘‘Only questions affecting constitu- 
tional power, statutory authority and basic prerequisites of proof can 
be raised. If these legal tests are satisfied, the Commission’s orders be- 
come incontestable.’’ 

The plaintiff (L. A. Tucker Truck Lines, Inc.) on the day of the 
trial sought leave to file an amended petition, raising in addition to 
what had been raised in its original petition the further fact that C. I. 
(Calvin I.) Kephart, the examiner who heard this matter for the Inter- 
state Commerce Commission, had not at the time of the hearing been 
appointed an examiner pursuant to Section 11 of the Administrative 
Procedure Act (Public Law 404—79th Congress, Title 5, U. S. C. See. 
1010). The court reserved ruling on the plaintiff’s motion to amend 
its petition. Proof was introduced to the effect that on January 27, 1949, 
the date of the hearing in No. MC-105120 (Sub. No. 3), Pemiscot Motor 
Freight Company, Calvin I. Kephart had not been appointed an examiner 
pursuant to Section 11 of the Administrative Act. ? 

The Supreme Court in the case of Riss & Company, Inc. v. United 
States, 341 U. S. 907, held that Interstate Commerce Commission hear- 
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ings must be held by examiners appointed to conform with the require- 
ments of the Administrative Procedure Act. 

Before considering the merits of the order in question we consider 
the validity of the order, since Kephart, the hearing examiner, was not 
qualified as a hearing examiner pursuant to the Administrative Proce- 
dure Act. The Supreme Court in the case of Wong.Yang Sung v. 
McGrath, 339 U. S. 33, 1. ¢. 53, said: ‘‘We hold that deportation pro- 
ceedings must conform to the requirements of the Administrative Pro- 
cedure Act, if resulting orders are to have validity.’’ 

While the Wong Yang Sung case was one dealing with personal 
rights and this action deals with property rights, yet a distinction 
should not be drawn between the two if the Administrative Procedure 
Act applies to both. The Supreme Court in Interstate Commerce Com- 
mission V. Lowisville & Nashville Railroad Company, 227 U. S. 88, 1. ¢. 
91, said: ‘‘In the comparatively few cases in which such questions have 
arisen it has been distinctly recognized that administrative orders, quasi- 
judicial in character, are void if a hearing was denied; if that granted 
was inadequate or manifestly unfair; if the finding was contrary to the 
‘indisputable character of the evidence.’ ’’ 

Judge Hincks, District Judge for Connecticut, in the case of General 
Broadcasting System v. Bridgeport B. Station, 53 F. 2d 664, 1. c. 668, 
said: ‘‘The field of the superior body being narrow under the express 
provisions of the act, the matter is one for the application of the rule 
that acts of an administrative body which do not come clearly within 
the powers granted to it by the Legislature are void.’’ 

The United States Court of Appeals for the District of Columbia in 
Heitmeyer v. Federal Communications Commission, 95 F. 2d 91 1. e. 
100, said: ‘‘Proper administration of the law by governmental agencies 
such as the Communications Commission requires careful observance of 
the procedures established by Congress. For the protection of the people 
generally, to say nothing of the agencies themselves, convenience of ad- 
ministration cannot be permitted to justify noncompliance with the 
law, or the substitution of fiat for adjudication.”’ 

In a matter similar to this action, the California courts have held 
in National Automobile & Casualty Ins. Co. v. Downey, 220 Pac. 2d 962, 
le. 967, as follows: ‘‘Since the agency did not have jurisdiction, in 
that the proceeding under review had not been heard by a properly 
qualified person, the result is that the issues had not been determined 
first or at all by the administrative agency. Therefore, the court prop- 
erly refrained from determining the sufficiency of the evidence.’’ 

Amendments to pleadings are largely discretionary with the courts 
and the courts have repeatedly held that amendments to pleadings should 
be allowed with great liberality at any stage of the proceedings unless 
Violative of settled law or prejudicial to rights of opposing parties. The 
courts have been very liberal in permitting amendments where it is 
hecessary to bring about a furtherance of justice. 

The cases referred to above and many not cited would indicate that 
the order entered by the Interstate Commerce Commission is void and 
to deny the right of the L. A. Tucker Truck Lines, Inc., to file its 
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amended petition would only add to confusion. Even if that were not 
true, we are of the opinion that the amendment should be permitted 
in the interest of justice. ‘‘It is familiar appellate practice to remand 
eauses for further proceedings without deciding the merits, where 
justice demands that course in order that some defect in the record 
may be supplied. Such a remand may be made to permit further evi- 
dence to be taken or additional findings to be made upon essential 
points. So, when a District Court has not made findings in accordance 
with our controlling rule (Equity Rule 7044) it is our practice to set 
aside the decree and remand the cause for further proceedings.’’ Ford 
Motor Co. v. National Labor Relations Board, 305 U. S. 364, 1. ¢. 373. 

In numerous cases causes have been remanded to the Interstate Com- 
merce Commission by the district courts for appropriate action in ac- 
cordance with the opinion of the court. The right of the plaintiff, L. A. 
Tucker Truck Lines, Inc., to file its first amendment to its petition is 
granted, the order of the Commission dated August 7, 1950, is set aside 
and the cause remanded to the Commission for such action as it may 
deem appropriate, and in accordance with this opinion. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 
Allan Watkins, Chairman, 214 Grant Building, Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
nore, Maryland. 

Meets fourth Thursday of each month, September through May, at 
$00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


A. J. Christiansen, Chairman, T. M., Northern Illinois Coal Trade 
Association, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2, 
Colorado. 


Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Giles Morrow, Chairman, 1220 Dupont Circle Building, Washing- 
ton 6, D. C. 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 

N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
cal chapters which may send delegates to annual or other meetings of the Associa- 
on. Such chapters must conform to the constitution and by-laws of the Association. 
foe however, that membership in the Association of Interstate Commerce 


mission Practitioners shall be deemed a condition precedent to membership in 
ay chapter. (Constitution—section 5, Article IV.) 


(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 


~~. 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Ray Cox, Chairman, 316 Board of Trade Building, Kansas City 6, 
Missouri. 

Meets: 6:00 P. M.. on the first Wednesday of each month in the 
Board Room of the Kansas Citv Chamber of Commerce, 11th & Ba!timore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


John R. Mahoney, Chairman, Lord, Day & Lord, 25 Broadway, 
New York 4, N. Y. 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Lloyd Meyer, President, 4716 East 45th Street, Minneapolis, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A. 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. : 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August 
and September. 
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Pittsburgh Chapter 


Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. S. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National association to attend meetings. 


Southern California Chapter 


Wyman C. Knapp, Chairman, Gordon, Knapp & Gill, 612 Citizens 
National Bank Building, Los Angeles 13, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Qut-of-town members are cordially invited to attend. 





List of New Members * 


Charles H. Bartell, (B) Warehouse Mg, 
Bristol-Myers Products Division, 
Long Avenue, Hillside 5, New Jersey. 

Carman E. Brown, (B) 3 South 
Buffalo Avenue, Lansing 20, Michigan. 

Joseph L. a? (B) 161 Pearl Street, 
Corning, N. Y 

James T. Carr, (B) Office Mgr., W. T. 
Cowan, Inc., a Grand Street, Hobo- 
ken, New Jerse 

Lionel M. Cook, “<B) 1225 Carey Avenue, 


Akron 14, Ohio. 
(B) 1046-56th 


F. Cuthbert, 
Street, Brooklyn 19, 
John A. Dreeland, (B) 3309-10th Avenue, 
Brooklyn, N. 
Willard V. Drischel, (B) Commercial 
+ ae Southern Railway System, 105 
est Adams Street, Rm. 2342, Chicago 


3, Illinois. 

Robert C. Dryden, (B) 1338 Oakfield 
Drive, S. E.; Atlanta, Georgia. 

John J. Emerick, (B) Special Insp’r., 
Motor Carrier Bureau, Traffic Exec. 
Ass’n., Eastern Railroads, One Park 
Avenue, New York 16, N. Y. 

John W. Gayk, (B) Ass’t. Megr., World 
Commerce Dept., Chesapeake and Ohio 
Railway Co., East Main St., Rich- 
mond 10, Virginia. 

Carl A. jlo (A) 577 Dexter Horton 
Bldg., Seattle 4, Washington. 

William F. McCann, (B) A. T. M., 
Pabco Products, Inc., 475 Brannan 
Street, San Francisco 19, California. 

Irvin Richard McClellan, (A) Interna- 
tional Harvester Company, Law Dept., 
180 North Michigan Ave., Rm. 1800, 
Chicago 1, Illinois. 


Bert W. McLean, (B) Traf. Supervisor, 
Sun Oil Company, 595 Orleans Street, 
San Jacinto Building, Beaumont, Texas, 

Kenneth L. McLeod, (B) 2925 Park 
Avenue, Minneapolis 7, Minn. 

Lee T. Meador, (B) A. T. M., Sun Oil 
Company, 1465 Rio Grande Nat'l. Life 
Ins. Bldg., Dallas 1, Texas. 

Walton E. Noceto, (B) Commerce Agt, 
Illinois Central Railroad, 135 East I] th 
Place, Chicago 5, Illinois. 

Edgar A. Parker, (B) T. M., Freedom- 

alvoline Oil Co., Freedom National 
Bank Building, Freedom, Pa. 

Chester i Sams, (B) 527 West Benton, 
Pocatello, Idaho. 

E. W. Sandygren, (B) 7257-29th St., N 
E., Seattle 5, Washington. 

Alfred Skaf, (A) y~ Fifth Avenue, 
New York 16, N. 

Ronald J. Skelton, = * Potter Blvd., 
Brightwaters, L. I., N. 

Stephen Spontak, (B) 928 Dennis Avenue, 
Monessen, Pa. 

jae V. Springrose, (B) A. T. M., Car- 

Inc., 518 Merchants Exchange 
Bide. St. Louis 2, vane 

Arthur Stavinga, (B) A General 
American (ey Corporation 
135 South LaSalle Street, Chicago 9%, 
Illinois. 

George A. Syms, (B) Branch Mgr., Pro- 
ducers Grain Corporation, 2000 South 
Main en, P. O. Box 962, Fort 
Worth, Texa 

Charles H. Toll, it (A) 4 School Street, 
Concord, N. 


REINSTATED TO MEMBERSHIP 


F. J. Krantz, (B) G. T. M., Globe Mills, 
Pillsbury Mills, Inc., Box 2707, Termi- 
nal Annex, Los Angeles 54, California. 


C. C. Rockenback, (B) President, South- 
ern States Barge Line, Inc., 210 Shell 
Building, St. Louis 3, Missouri. 


* Elected to membership November, 1951. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractiTIONERS’ JOURNAL, June, 1948—while they 





Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C._—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed for ICC PractiTIONERS’ JOURNAL 


Code of Ethics 





50 


1.00 


Percent Variable and Improvement in the Art, by John E. Hansbury, 
Head Valuation Engineer, Bureau of Valuation, Interstate Com- 


merce Commission—reprinted from ICC PractrTioNErs’ JouR- 





Costs and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel A. Towne, D. M. Steiner, John R. Turney, E. 8. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith___- 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
portant to the I. C. C 


Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediates provision of Section 
4, and contains many citations relating to each situation 





